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352. 9, Sa52a, JUL-DEC, 1955 
San  Francisco  (Calif.) 
City  Attorney's  Office 
Official  opinions  of 
the  City  Attorney  of 
the 


SAN  FRANCtSC©     f 

poblk;  library    / 


-  A  -  Year  1955 

Opinion  No, 

ABSElviCS  of  Supervisors  from  State  and  Absence  of  Supervisors 

^from  Meetings  98i}A 

AIR  Pollution  Control  District;  Procedural  Steps  for  Creation 

in  Bay  Ares  989 

AIR  Pollution  Control  District's  Appointment  by  Mayor  and 

Board  of  Supervisors;  Duties  of  Members  of  the  Board     988 

APPEAL  from  City  Planning  Comrriissicn  Order;  Number  of 

Signatures  Requdred;  Procedure  981]. 

APPEALS  to  Board  of  SuDervisors  -  Appeals  re  One  for  One 

^Parking        '  1015 

APPOINTMENT  of  Coroner  971 

APPROPRIATION  for  Cash  Prizes  or  Trophies  1001 

APPROPRIATION  Ordinance  -  Position  of  Instructor  of  Nursing     1021 

AREAS  Designated  for  Institutional  Use  -  Qualifications  for 

use  thereof  -  Diamond  Heights  Redevelopm.ent  Plan         1026 

ASSIGNMENT  of  Wages  by  City  Employee,  Responsibility  of 

Controller  on  Receipt  of  notice  of  1011 

AUTHORITY  of  Director  of  Public  Works  in  Re  Amounts  of 

Insurance  •  995 

AUTHORITY  of  Head  of  Department  to  Establish  Normal  Work 

Week  of  5  consecutive  days  Tuesday  through  Saturday, 
Pursuant  to  Salary  Standardization  Ordinances  98? 

AUTHORITY  to  Grant  Power  for  Removal  of  Stop  Signs  in  Police 

Commission  1013 

AUTOPSIES  Right  of  Minor  Mother  to  Authorize  978 


ADMINISTRATIVE  CODE  Year  1955 

Opinion  No. 
AI^HNISTRATIVE  CODE  792  -  Rule  11  980 


ALL  DEPARTMENTS  Year  1955 

Opinion  No, 
TJ^DS  off  to  Vote  at  General  and  Special  Municipal  Elections     1002 


ASSEMBLY  BILLS  Year  1955 

Opinion  No. 
ASSEMBLY  BILL  #35^5,  1955  Legislature  988 


ASSESSOR  Year  1955 

Opinion  No. 

PROFESSIONAL  and  Business  Activities  -  Hours  of  Employment     lOOljA 

FITRCHASE  and  Use  Tax;  Electric  Signs  Fabricated  in  Oakland 

and  Installed  in  San  Francisco,  Subject  to  Tax,  Nature 

of  Property  980 


-  B  -  Year  1955 

Opinion  No. 

BLOCK  Coverage  -  City  Planning,  Stipulation  Limiting  Block 
Coverage  by  Improvements,  Application  to  Individual 
Lots  981 

BOARD  OF  SUFBRVISORS,  Powers  with  reference  to  discontinuance 

of  service  1028 

BOARD  to  Pay  out  Noneys  -  Health  Service  System  IOO3 

BOWD   for  County  Hospital  Care  Rendered  Alien  975 

BUS  Drivers  972 


BOARD  0?  BDU CATION  Year  1955 

Opinion  No, 

CHAHTSR  SECTIOli  l57»  Political  Activity  of  Civil  Service 

Eiu'cloyees,  Enforcement,  Relevancy  of  Education  Code 

Section  13205  999 

HEALTH  SBRVICE  SYST^l,  Eligibility  for  Membership  of  Child 

Cere  Center  Employees  of  School  Department  996 

L2:GISLATI0N  (Sec.  13205,  Education  Code)  Relating  to  Political 
Activities  of  School  Employees,  Effect  on  Civil  Service 
Employees  993 


BOARD  OF  PERMIT  APPEALS  Year  1955 

Opinion  No. 

ONE  for  One  Garage  Spece  Proposed  Ordinance;  Variance  Pro- 
^^    visions.  Appeal  to  Board  of  Supervisors,  i^egality  of 
when  New  Comprehensive  Zoning  Ordinance  Becomes 
Effective  as  Provided  in  Charter  Section  117  -L^-I-p 

ROOF-TOP  Sign  in  Violation  of  Covenant,  Power  of  Board  of 
^^^^^ Ferrnlt  Appeals  and  City  Planning  Comjnission  m  Re- 
lation thereto;  Modification  of  Stipulations  under 
Planning  Code  Section  1^.7.1  ' 


BOARD  OF  SUPBRVISORS  Year  1955 

Opinion  No, 

APPEAL  to  Board  of  Supervisors  of  Rezoning  Resolution  of 
City  Planning  Coniraission;  Procedure  of  Board  on 
Advice  by  Director  of  Public  Works  of  Insufficiency 
of  Signatures  to  Protest;  Tine  Restriction  98[|. 

APPROPRIATION  Ordinance  Creating  Position  of  Instructor 

of  Nursing,  Department  of  Public  Health;  Legality 
of  Compensating  Occupant  of  Position  at  Salary  of 
Position  Prior  to  Effective  Date  of  Ordinance       1021 

BAY  Area  Air  Pollution  Control  District;  Mayor's  Duty 

in  Re  Appointment  of  Member  of  Board  of  Directors; 
Duties  of  Member  of  Board  988 

BAY  Area  Air  Pollution  Control  District,  Procedural  Steps 

for  and  Time  for  Their  Execution;  Assembly  Bill  No. 
35i|.5  989 

CHARTER  SECTION  l57.  Political  Activity  of  Civil  Service 

Employees,  Enforcement,  Relevancy  of  Education  Code 
Section  13205  999 

CITY  May  Require  Property  Owner  to  Report  upon  Condition 

of  Sidewalk  Abutting  his  Property  and  Particularly 
upon  Defective  Condition  of  Sidewalk  97lj- 

CONSTITUTIONALITY  of  Provision  to  Require  that  Coroner 

be  a  i'hyslcian  971 

COUNTY  FIRE  WARDENS,  Application  of  Chapter  88I,  Statutes 

of  1955  (Sec.2i4.OO8,  Government  Code)  to  liocal  Division 
of  Fire  Prevention  and  Investigation  1010 

EFFECT  of  Article  8,  Chapter  5,  Part  2,  Div.  2,  Title  3, 
Government  Code  (A.B.  3757,  1955  Legislature)  Re- 
lating to  Real  Estate  Connnissions  on  Procedure  of 
City  and  County  in  Sale  and  Lease  of  Real  Property   985 

EFFECT  of  151.3  on  the  Authority  of  Civil  Service  Com- 
mission to  Certify  and  Board  of  Supervisors  to  Set 
Wages  of  Platform  Men,  Operators  and  Bus  Drivers     972 

GAS  Tax  Funds,  Use  of.  For  Construction  of  Express  Ways 

and  Subways  TiThere  Designated  as  Major"  City  Streets   986 

LEGISLATION  (Sec.  13205,  Education  Code)  Relating  to 

Political  Activities  of  School  Employees,  Effect 

on  Civil  Service  Employees  '      993 


BOARD  OF  SUPERVISORS  Year  1955 

Continued  Opinion  No, 

MUNICIPAL  RAILWAY  StDecisl  Shopper's  Service;  Power  of 

Public  Utilities  Commission  to  Discontinue  Service; 
Jurisdiction  of  Board  of  Supervisors  1028 

ONE  for  One   Gsre2;e  Space  Proposed  Ordinance;  Variance 

Provisions,  Appeal  to  Board  of  Supervisors,  Legality 
of  VJhen  New  Comprehensive  Zoning  Ordinance  Becomes 
Effective  as  Provided  in  Charter  Section  11?        10l5 

PROPOSED  Amendment  to  Charter  Section  6  96ij.A 

RECREATIO::  AND  PAPJl  DEPART?1ENT,  Concession  Agreement  for 

Operation  of  F ony  i^ides,  without  Approval  of  Super- 
visors, i-jegality  lOOlj. 

RESOLI'^TION  Declaring  a  Need  for  the  City  and  County  to 

Exercise  the  Powers  of  a  Parking  Authority  (Super- 
visors Pile  No.  13660)  Validity  and  Legal  Im- 
plications 99i; 

RETIREI-!ENT  PROCEDURE  -  Ordinance  may  legally  provide  that 
Director  of  Art  Galleries  and  Museums  may  withdraw 
their  Contributions  to  Retirement  System  x-zithin  60 
Days  Prior  to  Mandatory  Service  Retirement  and  be 
Re-Employed  without  Membership  in  System  971A 

SOCIAL  Security  Coverage  for  Members  of  the  San  Francisco 
City  and  County  Retirement  System,  Irocedure  for; 
Supplementation  or  Integration;  Necessity  of  Charter 
Amendment  976 

SO NORA  Union  High  School  District-  Legality  of  Contribution 

by  City  end  County  of  San  Francisco  997 

TMPCRARY  Removal  of  Stop  Signs  to  Determine  Effectiveness, 

Authority  for  to  Police  Corinlssion  1013 

VALIDITY   of  Legislation  Permitting  Chief  Administrative 
O'fficer  to  Continue  in  Office  Beyond  Compulsory 
Retirement  Age;  Validity  of  Related  ijegislation 
Fixing  Age  Limit  "  998 

VETERANS '   Day  Celebration,  Legality  of  Appropriation  for 

Cash  Prizes  or  Trophies  1001 


BOARD  OF  SUPERVISORS  -  ADMINISTRATIVE  RULES   Year  1955 

Opinion  No, 

SUPERVISORS  Rule  Re  Necessity  for  Consent  for  Absence  from 

Mining  ^^^ 


BUILDING  CODE  Year  1955 

Opinion  No. 

§§102,1014.  and  80i^.  990 


-  C  -  Year  1955 

Opinion  No. 

CAMPAIGN  Committees  need  not  file  list  of  ^Expenditures  and 

Tncoxtie  1029 

CAI4PAIGN  Statements  of  Income  and  Expenditures  of  Committees 

Representing  Candidates  1029 

CARFARE  -  for  Discharged  Inmate  of  County  Jail                 1020 

CELEBRATION  Veterans •  Day  1001 

CERTIFICATION  of  Wage  Schedl^les  972 

CITY  CHARTER  Section  22  983 

CITY  Officer  -  Propriety  of  Representing  Conflicting  Interests 

as  Attorney  therefor  1005 

CITY  Retirem.ent  System  Contributions  -  Teachers  982 

CIVIL  Liability  of  Public  Officials  for  Negligence  1018 

CIVIL  Service  972 

COMPENSATION  1021 

COMPEI^SATION  for  Entrance  H2  Fireman,  Fire  Departm.ent,  with 

Prior  Service  as  H202  Fireman,  Salvage  Corps  1023 

COMMISSIONS  Sale  or  Lease  of  City  and  County  Owned  Real 

Estate  985 

CONCESSION  Agreement  on  Pony  Rides;  May  Approval  by  Board 

of  Supervisors  be  treated  ss  a  Condition  Subsequent?     lOOij. 

CONTRIBUTION  by  CCSF  to  School  District  -  Sonore  Union  High      997 

CONTROLLER-  Responsibility  of  on  Receipt  of  Notice  of  Assign- 
ment of  Wages  by  City  Employees  1011 

CONTROLLER 'S  Right  to  Audit  Health  Service  Records  1016 

COUNTY  FIRE  WARDEITS  -  Application  of  Sec.  2[i.008,  Government 
Code,  to  Local  Division  of  Fire  Prevention  and  In- 
vestigation 1010 


_  Q  _  Year  195^ 

Continued  Opinion  No. 

COUNTY  OFFICER  -  Authority  of  City  and  County  to  Regulate 

^^^^^ Hoi;rs  'a'nd  Employment,  by  Charter  Amendment  100Li.a 

COVENANTS  -  Roof -Top  SiCT  in  Violation  of  Covenant,  Power 
COVEI^AiUb  ^^-^.0^  ^^  ^^^^^^  Appeals  and  City  Planning  Commission 

in  Relation  thereto,  Modification  of  Stipulations 

under  Planning  Code  Section  l+T.!  ^^■^' 

COVERACT;  -  City  Planning,  Stipulation  Limiting  Block  Coverage 
hy  Improvements,  Application  to  Indiviaual  Lots  VOX 

COVERAGE   of  Former  Employee  based  on  fact  that  Retirement 

STs'tem  Contributions  have  not  been  refunded  -  Health 

Service  System 


CALIFORNIA  PALACE  OF  L3GI0N  OF  HONOR     Year  1955 

Opinion  No, 

RETIRH!":ENT  PROCEDURE  -  Ordinance  May  Legally  Provide  that 

Director  of  Art  Galleries  and  Museums  May  withdraw 

their  Contributions  to  Retirement  System  within  60 
days  prior  to  mandatory  service  in  Retirement  and  be 
Re-Employed  without  Membership  in  System  971A 


CHARTER  SECTIONS 


Year 
Opinion 


§2 


§6   (as  proposed  to  be  amended  in  November  1955  election) 

§7   -  Positions  S102  Conductor,  S105  Motorman  and  S106  Bus 
Operators  as  Positions  requiring  Expert  or  Technical 
Training 

§19(g) 

§35.9 


1955 
No. 
1001 
98I^A 

1031 

970 

1010 


§39  -  Roof -Top  Sign  in  Violation  of  Covenant,  Power  of 

Board  of  Permit  Appeals  and  City  Planning  Commission 

in  Relation  thereto;  Modification  of  Stipulations 

under  Planning  Code  Section  Ii-T.l  1017 

§ii2  -  C-overnraent  Code  §§1953-2002  '  1025 

§86  997 

§107  -  City  May  Require  Property  Owner  to  Report  upon 
Condition  of  Sidewalk  Abutting  his  Property  and 
Particulsrly  upon  Defective  Condition  of  Sidewalk      97^1 

§117  Appeal  to  Board  of  Supervisors  of  Rezoning  Resolution 
of  City  Planning  Commission;  Procedure  of  Board  on 
Advice  by  Director  of  Public  Works  of  Insufficiency 
of  Signatures  to  Protest;  Time  Restriction  981j. 

§132.1  1028 

§151.3  972 

§l5i|.  973 

§157  •                                 993 

§158  976 

§161  1009 

§165. 2(a)  1006 

§165. 2(F)  1007 

§172.1  Subdivision  1  ,      996 

§172.1  1003 


CHARTER  SECTIOMS  Year  1955 

Continued  Opinion  No. 

§1;025  Penal  Code  1020 

§§5,13i4-,17l|.  and  175  1029 

§§11,22,222,223,172.1,  26,ll|.0  and  157  1005 

§§20,22,172.1,223  983 

§§35.5.1,36,36.2,38.1  1023 

§§lj.2,92,93  end  123  985 

§§1^   and  lii.2  lOOij. 

§§72,80   and  llj.3  1021 

§§91,    93  102ij. 

§§117  and  117.3  1015 

§§li;l,    II1.8   and  I5i|  979 

§§llj.7.1   and  lij.1  1019 

§§15I|-  and  157  999 

§§159,163,  163(b),  165(b),  165.1.1,  165.3.2,  165.2(B), 

165.2(f),  1661.8,  168.1.2,  168.1.8,  171.I.8,  172.1  982 

§§159,163,  163b,  165b,  165.1,  165.2(b),  165.2(f),  116(a), 

168.1.2,  171.1.12,  172.1  1022 

§§165  and  I65.a(b),(f)  1012 

§§165,  165.2  97IA 

§§165,  I65.2,i|,2  998 

§§172.1  and  19(s)  IO3O 

§§172.1,lj.,66  and  21  IOI6 

AIR  POLKJTIOH  CCKTROL  Research  and  Technical  Assistance, 

Public  L,aw  339,  8ii.th  Congress  988 


CHARTER  SECTIONS 


Continued 


AIR  POLLTTTIOM  CONTROL  -   Research  and  Technical  Assistance, 
Public  L.aw  159,    Bij-th  Congress 

CIVIL  CODE,    Sections   1822-2^ 

CODE  Civil  Procedure,    Section   1826 

GOVERmBl\TT   CODE  Sections   27ii.60-27531 

ORDIMANCB  9391  re  off  street  parking  space 

PURCHASE  and  Use  Tax  Ordinance  -  Section  18,1 


Year 

1955 

Opinion  No 

nee , 

989 

969 

969 

969 

1033 

980 

J  -J : 


CHIEF  ADMINISTRATIVE  OFFICER  Year  1955 

Opinion  No. 

COKSTITUTIONALITY  of  i'rovision  to  Pwequlre  that  Coroner  be 

a  ihyslcian  971 

PURCHASE  and  Use  Tax;  Electric  Signs  i'-'abricated  in  Oakland 
and  Installed  in  San  Francisco,  Subject  to  Tax, 
Nature  of  Property  980 

VALIDITY  of  Legislation  Permitting   Chief  Administrative 
Officer  to  Continue  in  Office  Beyond  Compulsory 
Retireraent  Age;  Validity  of  Related  Legislation 
Fixing  Age  Limit  998 


CITY  PLAIiNING  CODE  Year   195^ 

Opinion  No. 

CITY  PLANNING  CODE,  Article  1,  Section  3  -  Article  1, 

Section  6,  Item  2?  1008 

§§[|.7   and  Ij.8     -   City  Planning  Code    (Part   11,    Chapter  11, 

Article  2  -  San  Francisco  Municipal  Code)  1032 


CITY  FLANNIITG  COM'IISSIQN  Year  1955 

Opinion  No, 

ELIMIi^ATION   of  Existing  Off-Street   Parking  Space,   Effect 

Sl^rdinance  No.    9391  1033 

ROOF-TOP  Sign   in  Violation   of  Covenant,   Povrer   of  Board  of 

Fernit  Appeals  and  City  Planning  Commission  in 

Relation" thereto;  Modification  of  Stipulations  under 
Planning  Code  Section  i^.7ol  1017 

STIPULATION  Limiting  Block  Coverage  by  Improvements, 

Application  to  Individual  Lots  981 

ZONING  -  Appeal  to  Board  of  Supervisors  of  Re-Zoning 

Resolution  of  City  Planning  Commission;  Procedii.re 
of  Board  on  Advice  by  Director  of  Public  V/orks  of 
Insufficiency  of  Signatures  to  Protest;  Time 
Restriction  98ij. 

ZONING,  First  Residential  District  in  which  a  Quarry  is 
Permitted,  Can  Permit  for  Construction  of  Rock 
Crushing  and  Screening  Plant  be  Granted  as  to  Same 
Site  1008 


CIVIL  SERVICE  COia-TISSION  Year  1955 

Opinion  No. 

AUTHORITY  of  Civil  Service  Conmission  to  Re-Rate  Examination 

Tapers  after  Posting  of  Tentative  List;  Section  lij.7.1 

of  the  Charter  Reviewed;  Rule  12  Civil  Service  Com- 
mission Distinguished  1019 

CHARTER  SECTIQM  157,  Political  Activity  of  Civil  Service 

~^ fimplovees,  iinf  orcement ,  Relevancy  of  Education 

Code  Section  13205  999 

EFFECT  of  151.3  on  the  Authority  of  Civil  Service  Com- 

mission  to  Certify  and  Board  of  Supervisors  to 

Set  Wages  of  Platform  Ken,  Operators  and  Bus  Drivers   972 

LEGALITY  of  Employment  of  Unlicensed  and  Unregistered 

Physiotherapist  in  Public  Health  Department;  Mal- 
practice Liability  for  Such  Employment ;  Removal 
Procedure  973 

LEGALITY  of  Lay-Off  of  Employees  Due  to  Reductions  in 
i-'orce  on  Basis  of  Departmental  or  Service-V/ide 
Seniority  979 

MUNICIPAL  RAILWAY,  S102  Conductor  and  SlOlj.  Motorman  as 
Positions  Requiring  Expert  or  Technical  Training 
Under  Charter  Section  7;  Residence  Requirements  of 
Employees,  Waiver  of  IO3I 

RATE   of  Compensation  for  Ii2  Fireman  who  Formerly  Served 
as  H202  Fireman,  Salvage  Corps;  l^ether  Salvage 
Corps  Service  is  to  be  Credited  in  Determining  Such 
Compensation  1023 


CIVIL   SERVICE  CCT^ISSIOH  RULES   A]>ID  REGTiLATIOHS     Year   1955 

Opinion  No. 

RULE  12  ^^■^'^ 

RULE   26  '^'^'^ 

-^   ./  lOOliA 

RUi^  36  ^^ 


CQI-ITROLLER  Year   1955 

Opinion  No, 

CONTROLLBR ,  Responsibility  of  on  Receipt  of  Notice  of 

Assignment  of  Wages  by  City  Employees  1011 

HEALTH  SERVICE  SYSTE54,  Duty  to  Make  Available  for  Controller's 
Audit  Such  Records,  Including  Doctor  Bills,  as  Are 
Required  to  Audit  the  Payments  of  Hedical  Benefits 
Against  the  Authorized  Pee  Schedule;  Charter  Section 
172.1  1016 

VETERANS '  Day  Celebration,  Legality  of  Appropriation  for 

Cash  Frizes  or  Trophies  1001 


CORQ^IER  Year  1955 

Opinion  Wo, 

CONST ITTJT ION AL ITY  of  Provision  to  Requiire  that  Coroner 

be  a  Physician  97I 

RELEASE  by  Coroner  of  Articles  of  Personal  Property  Related 
to  Accidental  Deaths  taken  as  Evidence  in  Covirse  of 
his  Investigation  969 


-  D  -  Year  195^ 

Opinion  No, 

DK^D  Bodies,  Right  to  Control  Disposition  of  978 

DIAI-TQND  HEIGHTS  REDBVELOPMSI^TT  FLM  -  Areas  Designated  for 

Institutional  Use  -  Qualifications  for  Use  thereof    1026 

DISCRETIONARY  lower  Concerning  Seniority  in  Lay  Off  979 

DURATION  of  Liability  of  Sponsor  of  Alien  on  Public  Charge 

Hond  gy^ 


M.H.  deYO'JHG  MUSEUM  Year  1955 

Opinion  No. 

RETIRQ'ISIW  PROCEDURE  -  Ordinance  May  Legally  provide  that 
^"■^"^    tireSt^F-^TTrt    Galleries  and  Museums  may  Vi^^'^^f^^ 
their  Contributions  to  Retirement  System  withxn  60 
days  prior  to  mandatory  service  retirement  and  oe 
Re-Eraployed  without  membership  m  bystem  V^xa 


DEPARTMENT  OF  PUBLIC  BEALTH  Year  195^ 

Opinion  No, 

APPROPRIATION,  Ordinance  Creating  Position  of  Instructor 

of  Nursing,  Department  of  Public  Health;  Legality 

of  Compensating  Occupant  of  Position  at  Salary  of 
Position  Prior  to  Effective  Date  of  Ordinance         1021 

LEGALITY  of  Employment  of  unlicensed  and  Unregistered 

Physiotherapist  in  Public  Health  Department;  Mal- 
practice Liability  for  Such  Employment;  Removal 
Procedure  973 

LIABILITY  of  Sponsor  for  Expense  of  Alien  Cared  for  at 

County  Hospital  975 

RIGHT  of  Unmarried  Minor  Mother  to  Authorize  Autopsy  on 

Deceased  Child  978 


DEPARTI-'IENT  OF  PUBLIC  WORKS  Year  1955 

Opinion  No, 

CITY  May  Require  Property  Owner  to  Report  upon  Condition 
of  Sidewalk  Abutting  his  Property  and  Particularly 


Upon  Defective  Condition 


of  Sidewalk  91k 


INTERPRETATION  of  Action  of  Board  of  Permit  Appeals  in 

Granting  Permit  for  Building  During  War  Emergency; 

Duty  of  Department  of  Public  Works  102? 

POWER  of  Director  of  Public  Works  to  Vacate  an  Unsafe 

Building;  Sections  102,10i|.  and  oOli.,  Building  Code      990 

PUBLIC  Liability  and  Property  Dariege  Insurance  in  Re 
Contracts  for  Public  Works;  Requirements  as  to 
Subcontractors;  Indemnification  Provision;  Authority 
of  Director  of  Public  Works  in  Re  Amounts  of  Insurance  995 


DEFARTI4ENT   OF   RJBLIC   V/ORKS  RITLES  Year  1955 

Opinion  No, 

§§2(m)  and  7(b)  of  the  Standard  Specifications  of  the 

"^  De-oar tment  of  Public  Works  995 


-  E  -  Year  1955 

Opinion  No. 

EFFECT  of  151.3  on  the  Authority  of  Civil  Service  Con- 
mission  to  Certify  and  Board  of  Supervisors  to 
Set  Wages  of  Platform  Men,  Operators  and  Bus 
Drivers  972 

EFFECT I VB  date  of  creation  of  positions  1021 

ELECTRIC  Sie;ns  980 

ELECTRICAL  Signs  as  Fixtures  960 

ELECTRICAL  Signs  Fabricated  in  Another  County  for  Use  in 

San  Francisco  98O 

ELEVATED  Expressways  as  Major  City  Street  986 

ELIGIBILITY  for  i-^embership  in  Health  Service  System  982 

a-iPLOYEB  Former  -  Coverage  -  Health  Service  System  1022 

mPLOYBBS  -  Health  Service  Board  -  Employment  and  Duties  1005 

ET^IPLOYI^IEMT  -  Lay  Offs  and  Seniority  Rule  979 

EXESnPT  Employees  of  County  Offices,  Authority,  to  Regulate 

Employment,  by  Charter  Amendment  100l|A 


00  XV^- 


EDUCATION  CODE  Year  1955 

Opinion  No, 
EDUCATION  CODE  of  the  State   of  California  -  Section  16251    997 
§13205  -  Education  Code  999 


-  F  -                    Year  1955 

Opinion  No, 

FARES  Municipal  Railway  1028 

FIRB  DBFARTKgNT:  Peace  Officers  Pov/ers;  Row  Obtained?  1010 

FOPJ'iBR  Employee  -  Coverage  -  Health  Service  System  1022 

FUiroS  -  for  Cash  Prizes  or  Trophies  1001 

FUI'TOS  for  Sonora  Union  High  School  District  997 

FUi^IDS  -  Legality  of  Transfer  of  -  from  Medical  Surplus  Fund 
to  February  Medical  Fund  Authorized  thereat  -  Health 
Service   Board  97O 


FIRE  DBPARTI>I5M:  Year  1955 

Opinion  No, 

COUNTY  FIRS  >7ARp3IjS,  Application  of  Chapter  88l,  Statutes  of 
1955  (Sec.  2i|008,  Governraent  Code)  to  Local  Division  of 
Fire  Prevention  and  Investigation  1010 

RATE  of  Compensation  of  H2  Fireman  who  Formerly  Served 
as  H202  Fireman,  Salvage  Corps;  Whether  Salvage  Corps 
Service  is  to  be  Credited  in  Determining  Such  Com- 
pensation 1023 


-  G  -  Year  1955 

Opinion  No, 

GAS  TAX  FUNDS  -  Use  of  for  Construction  of  Expressways  and 

Subways  986 

GAS  TAX  FUNDS  -  Use   of  to   Construct  Major  City  Streets  986 

GIFTS  1001 

I  GOVE?an-IENT      Code   Sections   1953,    1951|   (5305)  Re   Liability   of 

FiTElic  Officials  1018 


-  H  -  Year  1955 

Opinion  No. 

HEALTH  SERVICE  BOARD  -  Section  22  of  the  City  Charter  ss 

Applied  to 983 

HEALTH  SERVICE  BOARD  -  Special  Meeting  of  May  20,1955, 

Legality  of  Transfer  of  Funds  from  Medical  Surplus 

Fund  to  February  Medical  Fund  Authorized  thereat       970 

HEALTH  SERVICE  SYSTE1>4  -  Eligibility  for  Membership  in  by 
Teachers  who  withdraw  their  ^ity  Retirement  System 
Contributions  and  Deposit  them  with  State  Retirement 
System  982 

HEALTH  SERVICE  SYSTEM,  Eligibility  for  Membership  of  Child 

Cere  Center  Employees  of  School  Department  996 

HEALTH  SERVICE  SYSTE^l;  Rule  7.  Service  Extension  and 

Reserve  Fund,  Effect  as  to  Bills  Incurred  Contrary 

to  any  Plan;  Supplement  to  Opinion  Ho,  1003  IO3O 

HIGHEST  Wage  Schedule  -  Municipal  Railway  972 

HOSPITAL  Bill  which  Private  Insurance  Company  has  paid  - 

Health  Service  System  977 

HOSPITALS  978 

HOURS   of  Employment    -   County  Officers  lOOijA 


HEALTH  SERVICE  BOARD  Year  1955 

Opinion  No, 

GOVSRAGE  of  Forriier  iJniployee  by  System  Based  on  ?act  that 
ttetirenent  System  Contributions  have  not  been 
Refunded  1022 

DUTY  to  make  Available  for  Controller's  Audit  Such  Records, 
Including  Doctor  Bills,  as  are  Reqiiired  to  Audit  the 
Payments  of  Medical  Benefits  against  the  Authorized 
Pee  Schedule;  Charter  Section  172.1  1016 

"PTT.IGIBILITY  for  Membership  in  by  Teachers  who  withdraw 
their  City  Retirement  System  Contributions  and 
Deposit  them  with  State  Retirement  System;  Effect 
of  Withdrawals  by  Employees  Generally  982 

PISALTH  Service  Boerd,  Authority  to  Pay  Claims  not  in 

Accord  with  any  Adopted  Plan  1003 

HEALTH  Service  Board,  Propriety  of  Representation  before 

Board  of  Director  of  Board  of  Health  Service  Employees 

Respecting  their  Epiployment  and  Duties;  Letters  as 

Threats  Contrary  to  Section  650,  Penal  Code  1005 

HEALTH  Service  Board,  Special  Meeting  of  May  20,1955, 

Legality  of  Transfer  of  Funds  from  Medical  Surplus 

Fund  to  February  Medical  Fund  Authorized  thereat        970 

HEALTH  Service  System,  Sligibility  for  Membersliip  of  Child 

Care  Center  Employees  of  School  Department  996 

HEALTH  Service  System;  Rule  7,  Service  Extension  and  Reserve 
Fund,  Effect  as  to  Bills  Incurred  Contrary  to  any 
Plan;  Supplement  to  Opinion  No.  1003  IO3O 

LEGALITY  of  Paying  Plan  1  Member  Amount  of  Hospital  Bill 

which  Private  Insurance  Company  has  Paid  977 

SECTION  22  of  the  City  Charter  as  Applied  to  the  Health 

Se'rvice  Board  and  the  Members  thereof  with  Relation 
to  the  Health  Service  System  Functions  and  Office 
Administration  983 


HEALTH  SSRVICB  SYSTM  -  RITLES  MP  REGl'iLATIOHS      Year  1955 

Opinion  No, 
§7  of  Rules  and  Regulations  of  Health  Service  System  IO3O 

§13  of  Fart  111,  of  Plan  1  of  Health  Service  System  977 

§983  of  Rules  and  Regulations  of  Health  Service  System  983 

§§I|.8-5i4-  of  Rules  and  Regulations  of  Health  Service  System        982 


HETCH  HBTCHY  Year  1955 

Opinion  No, 

SOHORA  Union  High  School  District;  Legality  of  Contributions 

by  City  and  County  of  San  Francisco  997 


-  I  - 

ILLEGITIMATE,  Minors,  Autopsies  t^inors 

IN  Disregard  of  Terms  of  Plan  1 

INDH-IMIFICATION  Provision  -  Insurance  -  Public  Works 

INDIVIDUAL  Liability  of  Coranissioners 

INTERPRETATION  of  Action  of  Board  of  Permit  Appeals  in 

Granting  Permit  for  Building  During  l/ar  Emergency; 
Duty  of  Department   of  Public  Works 

li^^TERPRBTATION  of  Deed,  granting  property  to  be  used  as  a 
Public  Park  and  for  no  other  purpose 

INTERPRETATION  of  Education  Code  Sec.  19611.3  and  Sec. 165. 2 
of  our  Charter  as  to  Credit  for  "prior  service"  for 
Child  Care  Center  Employees  under  our  Retirement 
System  1006 


Year 

1955 

Opinion 

No, 

978 

1003 

995 

1025 

n 
ncy; 

1027 

s  a 

1000 

-   J  -  Year  1955 

Opinion  No, 

JURISDICTIOI-T  1028 

JTJVENILB  Probation   Conraiittee,   Authority  to  Negotiate  Lease 

of  Froperty  102[j. 


_  J.  _  Year  1955 


KEI   Cannot  be  Changed  after  rating  of  Examination 


Opinion  No, 

1019 


-  L  -  Year  1955 

Opinion  No. 

LAY  0?FS  due  to  reductions  in  force  according  to  departmental 

or  service  wide  seniority  979 

LEASE  of  Log  Cabin  Ranch  Property  102l\. 

LEGAiilTY  1021 

LEGAi^ITY  of  Paying  Plan  1  Member  Amount  of  Hospital  Bill 

which  Private  Insurance  Company  has  paid  977 

LEGALITY  of  Transfer  of  Funds  -  Health  Service  Board  970 

LEGALITY  of  Variance  Appeals  to  Board  of  Supervisors  Instead 

of  Board  of  Permit  Appeals  -  Parking  1015 

LIABILITY  of  Public  Officials  for  ^^egligence  Performance 

or  Non-Performance  of  Ministerial  Duties  10l8 

LIABILITY  of  Sponsor  on  Public  Charge  975 

LOG  CABIN  RANCH  Property,  Ownership  lOalj. 


-  M  -  Year  1955 

Opinion  No, 

MAY  School  Teacher  whose  date  of  compulsory  retirement  has 
passed  receive  a  refund  of  accumulated  contributions 
from  Retirement  System  in  Lieu  of  Retirement  Allowance   1012 

HOC CAS IM  Children  re  Transportation  to  School  997 

MUNICIPAL  Affair,  Inapplicability  of  State  Law  985 

MUNICIPAL  Affair,  State  Legislation  inapplicable  to  Local 

37ire  Hules  and  ilegulatlons  1010 

MUNICIPAL  Election  -  Time  off  to  Vote  1002 


MAYOR  "^e^ir  1955 

Opinion  No» 

BAY  Area  Air  Pollution  Control  District;  Mayor's  Duty  in 

Re  Appointment  of  Member  of  Board  of  Directors;  Duties 

of  ^'4mber  of  Board  9oo 

BAY  Area  Air  Pollution  Co.itrol  District,  Procedural  Steps 

for  and  Times  for  Their  Execution;  Assembly  Bill 

No.  3545  "^^"^ 


MUHICIPAL  RAILWAY  Year  1955 

Opinion  No. 

EFFECT  of  151.3  on  the  Authority  of  Civil  Service  Commission 

' to  Certify  and  Board  of  Supervisors  to  Set  Wages  of 

Platform  Men,  Operators  and  Bus  Drivers  972 

I'iU'NICIFAL  RAILWAY,  S102  Conductor  and  SlOij.  Motorman  as 

Positions  Requiring  Expert  or  Technical  Training 

Under  Charter  Section  7;  Residence  Requirements  of 
Employees,  Waiver  of  IO3I 

MUNICIPAL  RAILWAY  Special  Shopper's  Service;  Povjer  of  Public 
Utilities  Commission  to  Discontinue  Service;  Juris- 
diction of  Board  of  Supervisors  1028 

TIME   off  to  Vote  at  General  and  Special  Municipal  Elections    1002 


-  N  -  Year  1955 

Opinion  No. 

NBCBSSITY  for  Dismissal  of  Permanent  Civil  Service  Eniployee 
fo"r  Failure  to  Qualify  to  Engage  in  Practice   of 
Physiotherapy  under  State  Law  973 

NECESSITY  for  Registration  or  Licensing  pursuant  to  State 

Law  973 

NON-CQNTOFJ-ilKG  Use  -  Operation  of  Rock  Crushing  Plant  as 

Unlawful  Extension  of  1008 


-  0  -  Year  1955 

Opinion  No. 

0?F-STRgBT  Parking;  Does  Ordinance  #9391  prohibit  Elimination 

of"  Existing  Off-Street  Parking  Space  in  Dwelling  Units?  1033 

OFFICE  Administration  -  Functions  -  Health  Service  System       983 

OI^^E  for  One   Garage  Spsce  Ordinance;  Locality  of  Variance 
Appeals  to  Board  of  Supervisors  instead  of  Board  of 
Permit  Appeals  1015 

OPERATORS  Municipal  Railway  972 


ORDINATE  CES  ^esr  1955 

Opinion  No. 

ORDINAl^CE  Ho.  1599  ^"^^ 


_  P  -  Year  1955 

Opinion  No, 

PARKIHG-  Space  Ordinance:  Legality  of  Variance  Appeals  to 
Board  of  Supervisors  instead  of  Board  of  Permit 
Appeals  -  Variances  re  One  for  One  Parking  1015 

PER^IIT  for  Building  During  War  Emergency  -  Public  Works       1027 

PERSONAL  Liability  of  Commission  for  Injuries  sustained  on 

Ferk  Property  1025 

FHYSICIAIT  and  Surgeon  as  Coroner  971 

PHYSIOTHERAPISTS,  Application  of  State  Law  (Bus.  and  Prof. 
Code,  Sees.  2600-2691]-)  to  City  Employed  973 

PLATFORM  Men  Municipal  Railx^/ay  972 

PLAH  1  -  Health  Service  System  977 

PLAIiaiHG  Roof-Top  Sign  in  Violation  of  Covenant,  Power  of 
Bo"ard  of  Permit  Appeals  and  City  Planning  Commission 
in  Relation  thereto;  Modification  of  Stipulations 
under  Planning  Code  Section  1|7«1  1017 

PLA?IiMlHG  Stipxilation  Limiting  Block  Coverage  by  Improvements, 

Application  to  Individual  Lots  98l 

POLITICAL  Activities  of  Civil  Service  Etaployee  -  Effect  of 

Sec.  13205  Education  Code  993 

POLITICAL  -  Activity,  Civil  Service  Employees  (a)  Prohibition 
of  -  (b)  Enforcement  of  Prohibition  of  Civil  Service 
Employees,  Political  Activity  999 

POKY  RIDE  CONCESSIOM;   Legality  without  approval  of  Board 

of  Supervisors  lOOlj. 

POSITIONS  Creation  of  1021 

PO\^'ER  of  Board  of  Supervisors  to  prescribe  a  mandatory  re- 
tirement age  after  exclusion  f rom  Charter  Requirement 
for  Mandatory  Retirement  998 

POT^/ER  of  Health  Service  IOO3 

POV/ER  of  Public  Utilities  Commission  to  Discontinue  Service 

on  Municipal  Railxvay  Line  1028 

POl'JBRS  of  Parking  Authority  -  Resolution  Declaring  Need  ' 

for  City  to  Exercise  99ij. 


-  p  - 

Continued 


Year 
Opinion 


PRIZES  or  Trophies 

PR0CEDUR5  for  Creation  of  Positions 

PROCEDURE  to  dismiss  permanent  Civil  Service  Employee 

For  Failure  to  Qualify  to  perform  Services  regulated 
by  State  L.aw 

PROFESS lOITAL  end  Business  Activities  -  Assessor 

PROPERTY  held  by  Coroner 

PROPERTY  Owner  -  City  may  require  Property  Owner  to  report 
upon  Condition  of  Sidevjalk  abutting  his  property  and 
particularly  upon  defective  condition  of  sidev/alk 

PR) POSED  Amendment  to  Charter  Section  6  (For  Nov,  1955 
Election) 

PUBLIC  LIABILITY  ACT  OF  1923  -  City  Kay  Require  Property 

0;vner  to  Report  upon  Condition  of  Sidewalk  Abutting 
his  property  and  particularly  upon  defective  condition 
of  sidewalk 

P^'^^IC  Liability  and  Property  Damage  Insurance  in  Re  Contracts 
for  Public  V/orkj  Requirements  as  to  Subcontractors; 
Indemnification  Provision;  Authority  of  Director  of 
Public  I-'orks  in  Re  Amounts  of  Insurance 


1955 

No, 
1001 
1021 

973 

100i|A 

969 

98I|A 

971^. 

995 


POLICE  COiq^IISSIQN  Yeer  1955 

Opinion  Ko. 

COUNTY  FIRS  WARDEI'IS,  Application  of  Chapter  85l,  Statutes 

of  1955  (Sec.  2lj.008,  Government  Code)  to  Local  Division 

of  Fire  Prevention  and  Investigation  1010 

POMER   to  Enact  Ordinance  Under  Vehicle  Code  Section  595*1 

to  Tow  Away  Automobiles  Illegally  Parked  on  Grades      101[|. 

TEl'IPORARY  Removal  of  Stop  Signs  to  Determine  Effectiveness, 

Authority  for  to  Police  Commission  1013 


PUBLIC  UTILITIES   COrl-IISSION  Year   1955 

Opinion  No. 

EFFECT  of  151.3  on  theAuthority  of  Civil  Service  CoruTiission 

to  Certify  and  Board  of  Supervisors  to  Set  V/ages  of 

Platform  Men,  Operators  and  Bus  Drivers  972 

EFFECT  of  Article  8,  Chapter  5,  ^sr-t   2,  Division  2,  Title  3, 
Government  Code  (A.B.  3757,  1955  Legislature)  Relating 
to  Real  3state  Co-maission  on  Procedure  of  City  and 
County  in  Sale  and  Lease  of  Heal  Property  985 

I-fJI-TICIPAL  RAILWAY  Special  Shopper's  Service;  Power  of 

Public  Utilities  Coramission  to  Discontinue  Service; 
Jurisdiction  of  Board  of  Supervisors  1028 

SOl!TORA  Union  High  School  District;  Legality  of  Contribution 

by  City  and  County  of  San  Francisco  997 


_  Q  -  Year  1955 

Opinion  No. 

QUALIFICATION  of  County  Coroner  971 

(fflAiuIFICATION  of  County  Officers  971 

QUARRY  -  Operstion  of  rock  crushing  plant  in,  when  quarry 

" is  district  zoned  first  residential  1005 


-  R  -  Year  1955 

Opinion  No, 

RAIL  or  bus  fare  suprjlled  to  discharged  inmates  of  County 

Jail         "  1020 

RANGE  Scale  Wage  Increments  as  ilpplicable  to  Service  in  a 

Particu.lar  Position  Classification  1023 

RATES  Municipal  Railway  1028 

RATES  of  Pay  -  Municipal  Railway  972 

RE-  Rating  of  Examination  Paper  after  Posting  of  Eligible 

List  1019 

REAL  ESTATE  -  Sale  or  Lease  by  City  and  County  985 

RECREATION  MP  PARK  COMiyilSSIOH;  Personal  Liability  of  Com- 
missioners  operating  Concession  without  Approval  of 
Board  of  Supervisors  IOOI4. 

REDBVELOPI'-IENT  PLAN  for  Diamond  Heights;  OxTOers  Participation 
on  Condition  of  Sale  to  Agency  of  Portion  of  i^snd 
at  Fair  Market  Value  as  Established  by  Agency  - 
Validity  of  Condition  991 

REDEVELOPMENT  PLAN  for  Diamond  Heights  -  Right  of  Owners 
of  Unimproved  Parcels  to  Participate  where  lot 
lines  change.  Streets  are  installed,  etc.  Redevelop- 
ment Agency's  Poxirers  in  formulating  plans  992 

REFUl'TD  from  Retirement  System  -  Health  Service  System  1022 

REGULATION  thereof  as  matter  of  "statewide  concern"  rather 

than  "Kunicipal  Affair"  973 

RELEASE  of  Property  Held  by  Coroner  969 

RBPRBSB'NTATION  Before  Board  -  Health  Service  1005 

RBQUIRE^-ISNTS  as  to  Subcontractors  -  Public  Liability  and 
Property  Damage  Insurance  Re  Contracts  for  Public 
Work  995 

RESERVE  Fund  -  Service  Extension  and  -  Health  Service  System   IO3O 

RESIDENCE  Requirements  of  Eraioloyees,  Waiver  of  under  Charter 

Section  7  '  1031 

PlESIDENTIAL  District  -  Operation  of  rock  crushing  asphalt 

in  District  Zoned  IOO8 


-  R  -  Year  1955 

Continued  Opinion  No, 

RESPONSIBILITY  of  Public  Officials  for  Accidents  and  Like 

"       Incidents  occurring  on  Premises  under  their  control     1018 

RI(aiT  of  Temporary  Employee  to  Retirement  Credit  (under 

19l|2  Amendment  to  Section  222,  Part  1,  Municipal  Code) 
while  in  Military  Service;  Right  also  to  "prior  service" 
credit  for  time  absent  from  city  service  -  while  in 
Military  Service  1009 

ROCK  Crushing  Plant  -  Operation  of  in  District  Zoned  First 

Residential  1008 


RECRBATIQM  kW  PARK.   COLJ-IISSIOII  Yesr   1955 

Opinion  No, 

CONCESSION  Agreement  for  Operation  of  Pony  Rides,  without 

Aoprovsl  of  Supervisors,  Legality  lOOIj. 

EFFECT   of  Article  8,  Chapter  5,  Ps^t  2,_Div.  2,  Title  3, 

Governnent  Code  (A.B.  3757,  1955  iiegislature ) 

Relating  to  Real  Estate  Conmissions  on  Procedure 

of  City  and  County  in  Sale  and  Lease  of  Real  i^roperty    9o5 

HUNTINGTON  SQJJARE,   Legality  of  Use  of  Subsurface  Area  for 

Public  Parking  Facility;  Supplemental  to  Opinion  No. 

3883,  Dated  December  2,19l}.6.  1000 

MAY  Members  of  Recreation  and  Park  Commission  be  Liable 

as  Individuals  for  Damages  by  Anyone  suffering  injury 

on  Property  under  Jurisdiction  of  the  Commission        1025 


RBAL  ESTATE  DEPART^iENT  Year  1955 

Opinion  No, 

EFFECT  of  Article  8,  Chapter  5,  Part  2,  Div.  2,  Title  3, 
Governnent   Code  (A.B.  3757,  1955  ^legislature ) 
Relating  to  Real  Estate  Commissions  on  Procedure 
of  City  and  County  in  Sale  and  -t-iease  of  Real 
Property  985 


REDSVELOK-lEIvTT   AGEI'ICY  Year   1955 

Opinion  No, 

DIMOWD  HEIGHTS  Redevelopment  Plan,  Q,ualif Ication,  for 
Utilization  of  Area  Designated  for  -J-nstltutional 
Use,  of  a  Private  Nonprofit  Fraternal  Association       1026 

RSDE\rEIL0PI4SNT  AG-EITCY;   Validity  of  Agreement  with  to  Apply 
for  ^one  Change  and,  if  Granted,  to  Apply  for  Change 
Back  after  Certain  Construction  Permitted  under  the 
First  Change  of  Zone  1032 

REPEVEL OPF^NT  Plan  for  Diamond  Heights;  Owner  Participation 
on  Condition  of  Sele  to  Agency  of  Segment  or  Portion 
of  His  Property  at  Pair  Market  Value  as  Established  by 
Agency,  Validity  of  Condition  991 

REDEVBLOPT-IENT  Plan  for  Diam.ond  Heights  -  Rights  of  Owners 

of  Unimproved  Properties  to  Participate  in  Redevelopment 
where  ^ot  i-.ines  Change,  Streets  ere  Installed,  Grading 
is  Necessary,  etc.  -  Redevelopment  Agency's  Powers  in 
Formulating  Plans  992 


REGISTRAR  OF  VOTERS  Year  1955 

Opinion  No. 

CMPAIGN  Statements  of  Committees  Representing  Candidates 

■ in  the  General  Municipal  Election  of  November  8,1955; 

No  Necessity  for  Piling  1029 


RSTIRSS-IEI'TT   SYSTEI^I  Year  195^ 

Opinion  No, 

iVPPLICATIOII  to  Temporary  Employee  of  Retirement  Amendment 
(Sec. 222,  Part   1,  Municipal  Code),  Effective 
September  II4., 191+2  on  Military  Leave  at  such  Time; 
Right  to  Credit  for  Prior  Service  1009 

EFFECT  of  Education  Code  Section  19611.3  as  to  Retirement 

Credit  for  -trior  Service  by  Child  Care  Center  Employees 
before  i-^embership  in  the  San  Francisco  Eraployees' 
Retirement  System  without  Contributions  therefor  by 
Said  Emploj'-ees;  Necessity  of  Action  by  Board  of  Super- 
visors 1006 

NAY   School  Teacher  whose  date  of  Compulsory  Retirement  has 
passed  Receive  a  Refund  of  Accujnulated  Contributions 
in  Retirement  System  in  Lieu  of  Retirement  Allowance    1012 

RETIRa-IENT  PROCEDURE  -  Ordinance  may  legally  provide  that 
Directors  of  Art  Galleries  and  i'iuseiims  May  Withdraw 
their  Contributions  to  Retirement  System  within  60 
days  prior  to  Mandatory  Service  Retirement  and  be 
Re-employed  without  Membership  in  System  971A 

RETIRE?--EMT  SYSTEI-4;  Validity  of  Election  to  Allow  Con- 
tributions  to  Remain  under  Charter  Section  16^.2, 
Subd.  F,  Executed  after  Termination  of  Employment 
in  Departm.ent  of  Electricity,  but  while  a' Teacher 
in  San  Francisco  Unified  School  District;  Present 
and  Future  Rights  under  Subd.  F;  Harold  L.  G-erber       100? 

SOCIAL  Security  Coverage  for  Members  of  the  San  Francisco 
City  and  County  Retirement  System,  Procedure  for; 
Supplemientation  or  Integration;  Necessity  of  Charter 
Amendment  975 

VALIDITY  of  -L^egislation  Permitting  Chief  Administrative 
^ficer  to  Continue  in  Office  Beyond  Compulsory 
Retirement  Age;  Validity  of  Related  Legislation 
Fixing  Age  Limit  998 


-  S  -  Year  195^ 

Opinion  No. 

SALARY  1021 

SALE  of  Electrical  Signs  after  Installation  under  Rental 

Agreement  980 

SCHOOL  Department  Child  Care  Center  Sraployees,  Eligibility 

for  i-iembership  in  Health  Service  System  996 

SECTION  22  of  the  City  Charter  as  Applied  to  the  I-Iealth 
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OPINION   NO.    969 
July  6,   1955 


SUBJECT:      RELEASE  BY  CORONER  OF  ARTICLES   OP   PERSONAL  PROPERTY 

RELATED  TO  ACCIDENTAL  DEATHS  TAKEN  AS   EVIDENCE   IN  COURSE 
OP  HIS    INVESTIGATION. 

Dear  Sir: 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"In  the  course  of  investigating  certain  accidental 
deaths  we  have  occasion  to  take  as  evidence  certain 
articles  or  apparatus  related  to  the  incident.  Usually, 
these  are  not  of  particular  value  and  they  remain  in 
our  possession.   Occasionally  they  are  of  consicerable 
value  and  v'ill  be  claimed  by  the  rij^-htful  otmers  (if 
borrowed  or  rented  or  used  in  the  course  of  employ- 
ment), or  they  may  be  claimed  by  the  heirs, 

"At  times  there  is  question  of  faulty  operation 
or  construction  of  the  oiece  of  equipment  and  it  is 
evident  that  a  civil  suit  vill  ensue  and  both  parties 
to  the  suit  vjant  to  examine  or  have  tests  made. 

"Please  advise 

1.  Should  I  release  these  items  on  demand 
of  the  riglitful  ovnner  or  heir, 

2,  If  I  am  advised  by  you  to  hold  them  in 
view  of  forthcoming  civil  litigation, 
to  whom  should  I  release  them  and  on 
whose  authority," 

OPINION 

It  is  obvious  that  the  functions  and  duties  of  a  coroner 
3o  not  contemplate  his  retention  of  any  property  either  belonging 
bo  the  deceased  cr  others.   Government  Code  §li27[|.60-27531  set  forth 
the  duties  of  a  coroner. 

In  a  routine  matter  ^here  no  criminal  elements  are  involved 
ind  where  the  body  of  the  deceased  is  taken  charge  of  by  the  coroner 
,ander  §27L|.60,  the  sections  of  the  Government  Code  imraediately 
following  thereon  st)ecif ically  set  forth  the  rights  and  duties  of 
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the  coroner  in  hanclling  and  distributing  personal  property  of  the 
decedent,  rsarticularly  property  found  on  the  body  of  said  deceased. 
It  is  a  matter  of  note  that  the  District  Attorney  is  authorized  to 
proceed  against  the  coroner  within  I4.O  days  after  an  inquest  if,  as 
a  matter  of  fact,  the  coroner  has  not  divested  himself  of  all  the 
property  in  his  possession  vrhich  belonged  to  said  deceased.   See 
§2714.67  Gov.  Code, 

Property  other  than  that  belonging  to  the  deceased  is 
most  likely  to  come  into  the  hands  of  a  coroner  in  those  cases 
where  the  possibility  of  a  crime  having  been  committed  is  present. 
As  the  court  said  in  Mar  Shee  vs.  Maryland  Assurance  Co.,  190  Cal,  1, 
there  is  no  question  of  the  authority  of  a  coroner  to  hold  an 
inquest  for  the  primary  purpose  of  securing  information  for  the 
use  of  those  who  are  charged  with  the  detection  and  prosecution  of 
crime.  When  a  coroner's  inquest  has  indicated  the  possibility  of 
a  crime,  specific  notice  should  be  brought  to  the  attention  of  the 
District  Attorney  that  the  coroner  is  in  possession  of  property 
which  may  be  material  in  the  prosecution  of  such  crime  and  request 
the  District  Attorney  to  i:)roceed  by  proper  writ  to  take  possession 
of  such  property. 

Where,  however,  there  is  no  likelihood  whatever  of 
criminal  procedure  being  Instituted  the  coroner  should,  where 
possible,  forthwith  divest  himself  of  all  property  relevant  to 
the  case.   He  has  no  interest  whatsoever  in  the  outcome  of  any 
civil  matter  ^^;hich  may  arise  concerning  such  proioerty  or  in  any 
civil  matter  stemming  from  the  death  of  said  deceased. 

That  property  which  has  come  into  the  coroner's  possession 
from  a  third  party  will  ordinarily  have  been  delivered  to  the 
coroner  to  be  held  as  a  mere  depositary.   The  obligations  of  the 
depositary  are  set  forth  in  Civil  Code  §§lS22  et  seq,  VJhere  the 
coroner  has  no  notice  that  any  other  than  the  person  who  has  made 
the  deiDosit  has,  or  claims,  an  interest  in  said  property,  he  should, 
under  ^l822  of  the  Civil  Code,  re-deliver  such  property  to  the 
depositor, 

Where  a  party  other  than  the  person  who  originally 
deposited  the  property  i-dth  the  coroner  makes  claim  upon  the  coroner 
for  such  property  the  depositor  should  be  notified  imiaediately  under 
§1825  of  the  Civil  Code,   If  the  claimant  sufficiently  establishes 
his  right  to  such  property  and  if  the  depositor  thereof  agrees  to 
the  relinquishing  of  such  property  to  such  claimant,  the  coroner 
should  immediately  transfer  the  property  to  the  claimant. 


^ 
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If  the  depositor  refuses  to  accede  to  the  right  of  the 
claimant,  then  the  coroner  under  §386  of  the  Code  of  Civil  Procedure 
should  bring  an  action  in  the  Superior  Court  against  the  conflicting 
claimants  to  compel  them  to  interplead  and  litigate  their  several 
claims.   The  pertinent  part  of  said  §386  reads  as  follows: 

"•  »  ,  And  whenever  conflicting  claims 
are  or  may  be  made  upon  a  person  for  or 
relating  to  personal  property,  or  the  per- 
formance of  an  obligation,  or  any  portion 
thereof,  such  person  may  bring  an  action 
against  the  conflicting  claimants  to  compel 
them  to  interplead  and  litigate  their  several 
claims.   The  order  of  substitution  may  be  made 
and  the  action  of  interpleader  ma3r  be  maintained, 
and  the  applicant  or  interpleading  party  be 
discharged  from  liability  to  all  or  any  of  the 
conflicting  claimants,  although  their  titles 
or  claims  have  not  a  common  origin,  or  are  not 
identical  but  are  adverse  to  and  independent 
of  one  another.   .  .  •  " 

Even  v'here  there  has  been  no  claim  by  a  party  other 
than  the  depositor,  the  coroner,  where  he  believes  the  property 
in  his  possession  in  truth  belongs  to  another,  should  give  such 
other  person  notice  of  the  deposit  under  §l826  of  the  Civil  Code 
and  should  forthwith  follow  and  be  governed  by  the  wording  of 
such  Code,  to  vrit: 

",  ,  ,  and  if  within  a  reasonable  time 
afterwards  he  does  not  claim  it,  and  sufficiently 
establish  his  right  thereto,  and  indemnify  the 
depositary  against  the  claim  of  the  depositor, 
the  depositary  is  exonerated  from  liability  to 
the  person  to  whom  he  gave  the  notice,  upon 
returning  the  thing  to  the  depositor,  or  as- 
suming, in  good  faith,  a  new  obligation  changing 
his  T5osltion  in  respect  to  the  thing,  to  his 
prejudice.   (Enacted  187a)" 

If,  under  said  §l826,  such  ostensibly  true  owner  does  not 
claim  such  property  the  coroner  should  return  the  same  to  the, 
depositor. 
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You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

TO:   Henry  \-u   Turkel,  H.D. 

Coroner,  City  and  County 

of  San  Prrncisco 
6^0  Merchant  Street 
San  Francisco  11 


DJK/TMO»C 


Il 
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LEGALITY  OF  TRANSFER  OF  FUNDS  FROM  MEDICAL  SURPLUS 
FUND  TO  FEBRUARY  MEDICAL  FUND  AUTHORIZED  THEREAT 

4 

Dear  Sir: 

I  have  your  request  for  my  opinion  as  to  whether  the 
special  meeting  of  the  Health  Service  Board  held  on  May  20,  1955^ 
was  legal.  More  specifically  you  wish  to  know  whether  the  authority 
for  the  bookkeeping  transfer  of  funds  which  was  given  at  said  meeting 
(see  below)  v;as  valid. 

Documents  you  attach  show  that  on  May  17,  1955^  a  v;ritten 
notice  bearing  the  printed  signature  of  Philip  P.  Engler  as  President 
was  sent  to  each  member  of  the  Health  Service  Board  by  regular  mail. 
The  notice  reads: 

"May  17.  1955 
"NOTICE  OF  SPECIAL  MEETING 
HEALTH   S  E  R  V  I  C  E   BOARD 
Friday;  May  20,  1955 
at  12  o'clock  Noon 
in  the  offices  of  the  Health  Service  System. 

"A  Special  Meeting  of  the  Health  Service  Board 
is  called  for  noon  on  Friday,  May  20: 

"1.   To  elect  a  President  of  the  Board  for  the 
coming  year  and 

"2.  To  authorize  transfer  of  funds  to  cover 
deficit  in  February  Medical  Fund  and 
release  February  Medical  Disbursements. 

"PHILIP  P.  ENGLER,  President." 

The  Board's  minutes  state  that  the  meeting  v;as  called 
"pursuant  to  due  notice"  and  that  all  members  of  the  Board  but  one 
answered  the  roll  call.  You.  attach  a  communication  from  the  absent 
member  stating.  "I  \\ras  notified  about  the  special  meeting  of  the 
Health  Service  System  to  be  held  at  noon  on  Friday,  May  20,  1955-   I 
also  want  it  knoim  that,  so  far  as  I'm  concerned,  any  and  all  busi- 
ness transacted  at  said  meeting  was  legal.  I  have  no  protest  to  make 
now,  nor  did  I  intend  doing  so  at  any  time." 


« 
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I  assume  this  communication  means  that  this  member  received 
prior  v/ritten  notice  of  the  meeting. 

The  business  transacted  at  the  meeting  was  that  stated  in 
the  notice:   (l)  A  president  of  the  Board  was  by  a  vote  of  5-3 
elected  for  the  ensuing  year.   (2)  An  accounting  transfer  of  funds j 
in  order  to  make  medical  disbursements ,  was  authorized  by  a  vote  of 
6-2.  These  disbursements  were  to  pay  doctors  and  hospitals  for 
services  rendered  to  members  of  the  System  and  to  reimburse  members 
of  the  System  for  medical  services  for  which  they  had  paid  directly. 
The  making  of  these  disbursements  had  already  been  approved  at  a 
meeting  duly  held  on  April  28;  1955.  The  legality  of  that  meeting 
is  not  questioned.  The  bookkeeping  transfer  of  funds  authorized  was 
as  follows : 


TRANSFERRED  FROM 


TRANSFERRED  TO 


EXPLANATION 


960.000,00  $9; 795.5^ 


$9,795.54 


960.000.02-55 


To  transfer 
from  Medical 
Fund  Surplus 
to  cover  de- 
ficit in  Feb- 
ruary Medical 
Fund. 


OPINION 


In  Opinion  No.  817,  dated  March  30;  195^,  I  concluded  that 
Government  Code  §§  54950  -  54958  applied  to  meetings  of  the  various 
boards,  coinmissions  and  agencies  of  the  City  and  County. 

Government  Code  §§  5^951,  54952  and  54956  provide  that  a 
special  meeting  may  be  ordered  at  any  time  by  the  presiding  officer 
of  a  board  of  a  city  and  county  "by  delivering  ...  by  mail  v;ritten 
notice  to  each  member  and  to  each  local  newspaper  of  general  circula- 
tion, radio,  or  television  station  requesting  notice  in  writing. 
Such  notice  must  be  delivered  personally  or  by  mail  at  least  24  hours 
before  the  time  of  such  meeting  as  specified  in  the  notice.  The  order 
shall  specify  the  time  and  place  of  the  special  meeting  and  the  busi- 
ness to  be  transacted." 

Your  letter  and  the  documents  you  attach  do  not  indicate 
that  any  newspaper  or  radio  or  television  station  had  submitted  to 
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the  Board  a  written  request  for  notice  of  the  Board's  special  meet- 
ings.  Absent  such  request  there  is  no  duty  to  give  such  notice.   The 
notice  of  the  Board's  meeting  of  May  20,  1955;  therefore,  conformed 
to  Government  Code  §  5'^956. 

This  leaves  for  consideration  only  the  question  whether  the 
transfer  of  funds  was  illegally  authorised  because  the  meeting  was 
not  noticed  as  required  by  Ordinance  No.  1599.   See  §§  35j  36  and  37 
of  Part  I  of  the  San  Francisco  Municipal  Code.  This  ordinance, 
adopted  pursuant  to  Charter  §  19(g);.  requires  a  notice  of  a  special 
meeting  of  a  city  board  to  be  delivered  personally  or  to  be  mailed  to 
each  member  thereof  by  special  delivery  mail  and  to  be  posted  "upon 
the  door  of  the  office  or  place  of  business  of  said  board  or  commis- 
sion, or  in  a  conspicuous  place  within  said  office,"  at  least  twentjr- 
four  (24)  hours  in  advance  of  said  meeting. 

The  notice  of  the  May  20  meeting  did  not  conform  to  this 
ordinance.  Notice  of  the  meeting  v/as  not  posted.  Two  questions  are 
thus  presented:   (1)  Is  the  ordinance  requirement  for  a  posted 
notice  valid  in  viexv  of  the  state  law?   (2)  If  so,  does  the  failure 
to  post  a  notice  on  the  office  door  of  the  Health  Service  System 
render  illegal  the  authorization  for  the  transfer  of  fujids? 

In  answer  to  question  1,  the  applicable  legal  principle  is 
that  where  the  Legislature  intends  a  state  law  to  cover  an  entire 
field  and  to  leave  no  room  therein  for  additional  municipal  regula- 
tion, a  city  ordinance  imposing  additional  regulations  is  invalid. 
Absent  such  intent,  reasonable  ordinances  in  keeping  with  the  purpose 
of  the  general  law  and  supplementary  thereto,  are  valid.   (Nat.  Milk 
etc.  Assn.  v.  San  Francisco,  20  Cal.  2d  101,  110;  Pipoly  v.  Benson, 
20  Cal.  2d  366,  370-371) 

The  question  is  therefore  one  of  legislative  intent. 

The  Legislature  has  declared  that  Gov.  Code  §§  5^950  - 
5^957  "shall  apply  to  the  legislative  body  of  every  local  agency  not- 
vrithstanding  the  conflicting  provisions  of  any  other  state  law." 
(Gov.  Code  §  54958)  But  it  has  not  stated  that  state  law  shall  sup- 
plant local  ordinances  imposing  reasonable  requirements  additional 
to  those  of  state  law,  vjhere  compliance  with  such  requirements  is 
consonant  with  the  Legislature's  declared  intent  that  actions  of 
local  boards  "be  taken  openly  and  that  their  deliberations  be  con- 
ducted openly."   (Gov.  Code  §  54950)  The  additional  requirement  of 
a  posted  notice  is  reasonable  and  carries  out  that  intent. 
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In  my  opinion  it  was  not  the  intent  of  the  Legislature  to 
nullify,  or  to  prevent  enactment  of,  an  ordinance  providing  for  a 
posted  notice  of  a  special  meeting.  Hence  Ordinance  No.  1599.  in- 
sofar as  it  so  provides,  is  valid  notwithstanding  state  lav;  contains 
no  such  requirement. 

Preliminary  to  answering  question  2,    comment  should  be  made 
on  the  requirement  of  Gov.  Code  §  5^956  that  "such  notice  must  be 
delivered  personally  or  by  mail  at  least  24  hours  before  the  time  of 
such  meeting,"  and  the  somewhat  different  requirement  of  Ordinance 
No.  1599  that  "said  notice  shall  be  personally  served  on  each  member 
of  said  board  or  commission  or  mailed  to  him  by  special  delivery 
United  States  Mail,  at  least  24  hours  in  advance  thereof."   If  in 
fact  the  board  member  receives  the  written  notice  at  least  24  hours 
before  the  meeting,  the  notice  is  valid  irrespective  of  whether  it 
was  delivered  personally,  by  mail,  or  by  special  delivery  mail.   See 
Hopkins  v.  MacCulloch,  35  C.A.  2d  442,  451.   See  also  Bradley  v. 
Board  of  Zoning  Adjustment,  255  Mass.  160,  150  N.E.  892,  b97,  col.  2, 
stating!   "If  notice  actually  had  been  received  seasonably,  it  well 
might  be  that  the  particular  method  of  service  would  be  a  matter  of 
indifference."  Each  board  member  received  seasonable  written  notice 
in  this  case.  Hence  the  notice  was  not  invalid  because  sent  by 
regular  mail. 

It  is  noted  that  Ordinance  No.  1599  only  requires  that 
notice  be  "mailed"  by  special  delivery  at  least  24  hours  in  advance 
of  the  special  meeting,  while  Gov.  Code  §  54956  requires  that  the 
notice  be  "delivered"  by  mail  at  least  24  hours  before  the  meeting. 
The  requirement  of  Gov.  Code  §  54956  is  stricter  than  that  of  Ordi- 
nance No.  1599  in  this  respect.   A  notice  mailed  by  special  delivery, 
but  not  delivered,  24  hours  before  the  meeting  would  comply  with 
Ordinance  No. 1599  but  not  with  Gov.  Code  §  54956.   In  this  situation 
Gov.  Code  §  54956,  in  my  opinion,  would  control  to  the  exclusion  of 
the  less  stringent  provision  of  the  ordinance. 

Left  for  consideration  is  the  effect  upon  the  authoriza- 
tion of  the  lack  of  a  posted  notice  of  the  meeting.  In  order  to 
comply  with  the  law,  notice  should  have  been  posted  and  laxity  in 
this  regard  cannot  be  condoned.  Under  the  peculiar  facts  here  pre- 
sented, however,  the  failure  to  post  the  notice  did  not  invalidate 
the  approval  of  the  bookkeeping  transfer  because  the  Board  had  no 
discretion  to  do  anything  but  approve  such  transfer.   It  was  a  manda- 
tory, ministerial  act.  The  obligations  v;ere  overdue  and  payable. 
The  Board  had  duly  approved  their  payment  at  its  April  28  meeting. 
The  money  to  meet  the  obligations  was  in  the  treasury.   All  that  held 
up  their  payment  v;as  a  bookkeeping  charge  to  the  Medical  Surplus  Fund 
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and  a  credit  to  the  February  Medical  Fund.   I  have  been  furnished 
with  no  facts  which  v;ould  have  justified  the  Board  in  withholding 
authority  from  the  Controller  to  make  this  transfer.  Had  the  Board 
refused  to  authorize  the  transfer,  in  my  opinion  the  Superior  Court 
on  proper  application  would  have  ordered  the  Board  to  approve  the 
transfer  forthvjlth.   (Scannell  v.  Murphy.  82  C.  A.  2d  844,  85O;  Tevis 
v.  San  Francisco,  43  C.  2d  19^.  19^.  200) 

The  courts  have  not  nullified,  and  in  my  opinion  would  not 
nullify,  acts  of  this  nature  because  taken  at  a  special  meeting 
defectively  noticed.  Two  examples  of  the  type  of  action  which  has 
been  nullified  will  make  this  clear,   (l)  In  City  of  Orange  v. 
Clement,  4l  C.  A.  497,  the  city's  board  of  trustees,  at  a  special 
meeting,  resolved  to  purchase  for  a  certain  price  certain  land  for  a 
city  hall  site,  a  matter  obviously  calling  for  the  exercise  of  con- 
siderable discretion.  No  v/ritten  notice  of  the  special  meeting  was 
delivered  to  any  of  the  five  members  of  the  board,  and  one  of  the 
members  was  absent  from  the  meeting.   Held:   the  proceedings  taken 
at  the  meeting  were  void  for  failure  to  comply  with  Cal.  Stats.  I883, 
p.  268,  requiring  that  a  written  notice  be  delivered  to  each  member 
at  least  three  hours  before  a  special  meeting.   (2)  In  Baumgardner 
V-  City  of  Hawthorne,  104  C.  A.  2d  512,  four  of  the  five  city  council- 
men  met,  signed  a  written  call  and  waiver  of  notice  of  special  meet- 
ing, and  thereupon  adopted  a  motion  ordering  the  city  manager  to 
discharge  Bavimgardner  from  his  permanent  civil  service  position  of 
chief  of  police  vjhich  he  had  held  for  13  years.  Baumgardner  was  not 
served  with  written  charges.   The  fifth  coujncilman  was  not  given 
notice  of  the  special  meeting,  did  not  consent  to  it,  and  v:as  not 
present  thereat.  Held:   the  special  meeting  was  illegal  and  the 
action  of  the  four  councilmen  a  nullity  because,  among  other  reasons, 
of  noncompliance  with  Gov.  Code  §  3S806  requiring  the  delivery  of 
written  notice  of  a  special  m.eeting  to  each  councilman  at  least  3 
hours  before  the  meeting. 

I  believe  it  obvious  that  the  Orange  and  Hawthorne  decisions, 
supra,  are  not  controlling  in  the  instant  case,  and  that  it  v/ould  be 
an  abuse  of  judgment  to  try  to  apply  them  to  the  instant  case  so  as 
to  render  invalid  the  approval  of  the  transfer  of  funds. 

You  are  advised  that  in  my  opinion  the  approval  of  the 
bookkeeping  transfer  given  at  the  special  meeting  of  May  20;  1955, 
was  valid  and  legal  under  the  facts  of  this  case. 


'.I  GEB/TJB 

H  To:  Harry  D.  Ross,  Controller 
h  109  City  Hall 

San  Francisco  2 


Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney 


OPINION  NO.  971 
July  7,  1955 


SUBJECT: 


CONSTITUTIONALITY  OP   PROVISION  TO  RE<^UIRE 
THAT   CORONER   BE  A  PHYSICIAN. 


C-entlenen: 


This  office  is  in  receipt  of  a  request  for  opinion  as 


follows ; 


REQUEST 

"In  an  opinion  dated  Lay  5»  195^1  /sic.  No.  337-A7, 
concerning  the  qualifications  of  the  Coroner  and  the  method 
by  which  to  require  that  the  Coroner  must  be  a  licensed 
physician,  you  held  that  to  accoraplish  this  vrould  require  a 
constitutional  araendraent.   In  a  former  opinion,  referred  to 
by  the  Chief  Administrative  Officer  in  a  request,  to  v/hich 
your  opinion  no.  6i|3  is  responsive,  on  the  question  of  the 
authority  of  the  Chief  Administrative  Officer  to  supervise 
and  control  the  duties  of  the  Coroner  you  held: 

'In  the  charter  the  authority  to  establish  the 
duties  for  the  position  of  coroner  has  been 
placed  in  the  Chief  Administrative  Officer  (§60 
of  the  charter).   These  duties  must  of  necessity 
be  in  conformity  X'Xith  the  provisions  of  the  Gov- 
ernment Code  dealing  with  the  responsibility  and 
power  of  the  coroner,  but  may  also  contain  such 
other  duties  as  the  Chief  Administrative  Officer 
in  his  opinion  deems  necessary  for  the  proper 
administration  of  the  office  or  department  placed 
under  his  charge.' 

"By  direction  of  Supervisor  Harold  S.  Dobbs  I  am  vTiting 
to  you  to  explore  this  matter  further  and  to  seek  additional 
opinion  and  advice. 


"Supervisor  Dobbs  is 
Chief  Administrative  Offic 
to  the  effect  that  the  Chi 
quire  performance  by  the  o 
the  City  and  County  of  San 
to  and  in  conformity  vrith 
of  the  Government  Code,  as 
Officer)  in  his  opinion,  d 
istration  of  the  office  or 


interested  in  your  opinion  to  the 
er,  excerpt  of  which  appears  above, 
ef  Administrative  Officer  may  re- 
ccupant  of  the  Coroner's  office  in 
Francisco  such  duties,  additional 
those  required  by  the  provisions 

he  (the  Chief  Administrative 
eems  necessary  for  the  proper  admin- 
department  placed  under  his  charge, 


"Supervisor  Dobbs  is  aware  of  the  fact  that  the  procedure 
for  amendraent  of  the  constitution  is  cumbersome,  time-consuraing 
and,  in  the  case  of  a  proposal  such  as  is  here  involved,  of 
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"■o"- 


questionable  success,  and  he  desires  to  be  informed  whether 
there  is  available  soriie  raore  facile  procedure  throu£,h  which 
it  can  be  assui-ed  that  the  office  of  Coroner  in  the  City 
and  County  of  San  Francisco  shall  always  be  occupied  by  a 
licensed  physician,  capable,  hiraself,  of  performing  autopsies 
and  such  other  functions  and  duties  as  only  a  licensed 
physician  may  perform. 

"If  the  Chief  Administrative  Officer,  has,  in  his 
discretion,  the  ri^ht  to  designate  the  duties  of  the  Coroner 
in  the  City  and  County  of  San  Francisco,  consistent  with  the 
provisions  of  the  Government  Code,  is  it  legal  and  proper  to 
require,  either  tlirough  enactment  of  an  ordinance  or  ratifi- 
cation of  a  charter  amendment  that  the  Chief  Administrative 
Officer  must  appoint  as  Coroner,  one  who  is  a  physician, 
licensed  to  practice  in  the  State  of  California  under  the 
laws  of  the  State  of  California,  in  order  to  assure  that 
regardless  of  who  may  occupy  the  position  of  Chief  Adminis- 
trative Officer,  the  office  of  Coroner  shall  alvjays  be 
occupied  by  a  licensed  physician?" 

OPINION 

While  it  may  appear  from  the  portions  of  my  Opinions  Nos. 
837-A  and  6[}.3  quoted  in  your  request  that  some  inconsistency  exists, 
I  believe  that  when  the  problem  which  was  covered  by  these  opinions 
is  understood  the  advice  contained  therein  will  be  clarified  and  anj' 
apparent  conflict  explained. 

Opinion  Ho.  6I|.3  is  one  in  a  series  of  opinions  that  was 
asked  in  order  that  the  respective  duties  of  the  Civil  Service  Comrais- 
sion  and  the  Chief  Administrative  Officer  might  be  clarified  and 
delineated  as  to  the  filling  of  the  position  of  coroner.   Opinion  Fo. 
337-A  on  the  other  hand  dealt  with  the  problem  of  the  legality  of 
changing  the  qualifications  of  a  county  officer  by  statute  or  Charter 
amendment  and  in  this  change  setting  up  limitations  as  to  who  could 
be  made  eligible  for  appointment  to  this  position. 

Under  the  lavrs  of  the  State  of  California  there  is  no  ques- 
tion that  where  a  coroner  is  appointed  or  elected  in  a  county  he  is  a 
county  officer  (Government  Code  §2[|.,000).   Since  he  is  a  county 
officer,  in  order  to  determine  what  authority,  if  any,  a  chartered 
city  might  have  concerning  his  position,  it  is  necessary  to  refer  to 
the  Constitution  on  this  subject.  The  State  Constitution,  in  Article 
XI,  Section  8^,  provides  that: 
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"it  shall  be  corapetent  in  any  charter  framed  in 
accordance  with  the  provisions  of  this  section,  or 
Section  8  of  this  article,  for  any  city  or  consolidated 
city  and  county,  and  plenary  authority  is  hereby  granted, 
subject  only  to  the  restrictions  of  this  article,  to 
provide  therein  or  by  amenditient  thereto,  the  manner  in 
which,  the  method  by  which,  the  times  at  which,  and  the 
terms  for  vjhich  the  several  county  and  municipal  officers 
and  employees  whose  compensation  is  paid  by  such  city  or 
city  and  county,  excepting  judges  of  the  superior  court, 
shall  be  elected  or  appointed,  ..." 

In  carrying  out  this  power  the  people  of  the  City  and  County 
of  San  Francisco  in  adopting  their  Charter  have  provided  for  the 
appointment  of  the  coroner  pursuant  to  the  Civil  Service  provisions 
of  the  Charter,  Accordingly,  a  coroner  is  appointed  by  the  Chief 
Administrative  Officer  after  he  has  been  certified  as  an  eligible  from 
an  eligible  list  by  the  Civil  Service  Commission*   It  was  under  these 
circumstances  that  Opinion  Noc  Gl\.'j,   vras  written,  with  the  view  in  mind 
that  the  Civil  Service  Commission  classifies  positions  in  accordance 
with  duties  assigned  by  the  head  of  the  department.   Consequently,  at 
the  time  Opinion  Wo,  6L|.3  was  written  there  was  a  conflict  existing 
between  two  departments  and  I  was  called  upon  to  advise  each  of  them 
as  to  respective  rights.  At  no  time  during  the  course  of  the  discus- 
sion concerning  Opinion  No.  61|3  was  I  asked  nor  did  I  advise  any 
department  that  they  could  set  the  qualifications  of  county  officers. 
My  opinion  still  is  as  set  forth  in  Opinion  No.  837-A  that  it  is  not 
possible  to  provide  for  these  qualifications  by  either  a  Charter 
amendment  or  an  ordinance  of  the  Board  of  Supervisors.   The  only 
method  by  which  the  proposal  that  you  desire  could  be  accomplished  is 
by  an  amendment  to  the  State  Constitution,  providing  therein  that  a 
charter  may  contain  a  provision  for  setting  the  qualifications  of 
county  officers. 

Respectfully  submitted. 


DION  R.  HOLM 
BJW'AfPB  City  Attorney 

TO:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  Jolm  R.  McGrath 
Clerk  of  the  Board 


No.  971-A 
July  8,  1955 


Honorable  Judiciary  Committee 
of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Dear  Sirs  and  Madam: 

At  the  meeting  of  your  committee  held  on  July  1 ,    1955^ 
you  had  under  consideration  File  No.  133^^,  a  proposed  ordinance 
amending  Section  221,  Subdivision  (c).  Part  I  of  the  Municipal 
Code.  The  purpose  of  the  amendment  is  to  add  a  second  proviso 
to  the  proviso  allowing  attorneys  and  physicians  employed  in  non- 
civil  service  positions  who  resign  and  withdraw  their  contributions 
from  the  Retirement  System  within  sixty  days  of  the  date  of  manda- 
tory service  retirement  to  be  subsequently  appointed  to  non-civil 
service  positions  in  their  professional  capacities  without  the 
requirement  of  membership  in  the  Retirement  System.  The  second 
proviso,  the  subject  of  the  amendment  under  consideration,  would 
extend  the  same  privilege  and  exemption  to  persons  occupying  the 
position  of  director  of  any  art  gallery  or  memorial  museum  of  the 
city  and  county.  This  amendment  was  drafted  in  this  office  and 
iS;  in  my  opinion,  both  valid  legally  and  expressed  in  proper 
terminology  to  accomplish  the  purpose  stated. 

As  to  the  legality  of  the  amendment,  I  call  attention  first 
to  Opinion  No.  561  issued  by  this  office  on  June  17,  1952,  in  which 
your  Honorable  Board  was  advised  that  the  first  proviso  herein  re- 
ferred to,  relating  to  attorneys  and  physicians,  is  valid.  This 
opinion  was  given  careful  consideration  before  it  was  issued  and 
has  been  given  some  further  consideration  in  the  office  in  connection 
with  the  subject  proposed  amendment.  You  will  note  that  the  opinion 
finds  that  the  Board  of  Supervisors  has  power  to  make  classifica- 
tions with  respect  to  inclusion  or  exclusion  from  the  Retirement 
System  and  further  finds  that  the  classification  made  by  the  ordi- 
nance then  under  consideration  was  a  legally  reasonable  one  such 
that  its  adoption  would  be  a  proper  exercise  of  the  legislative 
discretion  of  the  Board.   In  my  opinion,  the  classification 
presently  proposed,  relating  to  persons  occupying  the  position  of 
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director  of  an  art  gallery  or  memorial  musexom  of  the  city  and 
county.  Is  likewise  a  legislatively  reasonable  classification  with- 
in the  broad  discretion  possessed  by  the  legislative  body  of  the 
city  8uid  county  with  reference  to  municipal  affairs.  The  fact 
that  such  a  director  may  have  some  duties  which  are  administrative 
rather  than  purely  and  exclusively  professional  does  not  seem  to 
me  to  be  of  sufficient  importance  to  alter  this  conclusion. 

Mention  was  made  at  the  public  hearing  conducted  by  your 
committee  on  the  above  date  of  a  paragraph  contained  in  Subdiv- 
ision (a)  of  Section  165.2.  You  will  note  that  this  paragraph 
was  discussed  in  the  opinion  of  this  office  to  which  I  have 
referred.  Mention  was  also  made  of  the  beginning  language  of 
Section  165.2,  "Miscellaneous  Officers  and  Employees"  with  the 
contention  that  this  language  was  all  inclusive  except  for  the 
specific  exemptions  referred  to  in  the  section  of  persons  employed 
on  a  part-time,  temporary  or  substitute  basis  and  of  members  of 
the  fire  and  police  departments.  It  is  to  be  noted,  hov/ever^,  that 
the  term  "miscellaneous  officers  and  employees"  is  qualified  by 
the  language  as  defined  in  this  section.  In  the  paragraph  referred 
to,  "miscellaneous  officers  and  employees"  as  used  in  this  section 
is  indicated  to  mean  any  officer  or  employee  not  a  member  of  the 
fire  or  police  departments  in  the  sense  that  the  expression, 
officer  or  employee,  is  used  in  Section  I65  of  the  Charter.  The 
reference  to  Section  165  of  the  Charter  does  not  relate  to  members 
of  the  fire  and  police  departments,  which  membership,  for  the 
purposes  of  the  Retirement  Sjrstem,  is  defined  elsewhere  in  the 
Charter.  In  Section  I65  of  the  Charter  sweeping  language  is  used 
with  reference  to  the  entire  Retirement  System  in  stating  that  the 
System  shall  be  applied  to  such  offices,  departments,  bureaus,  or 
classes  of  officers  or  em.ployees  of  the  cits'  and  county,  including 
teachers  in  the  San  Francisco  school  department,  as  the  supervisors 
shall  determine.  The  language  used  in  Section  165.2,  later  enacted, 
does  not  repeal  or  modify  this  language  but,  on  the  contrary, 
specifically  refers  to  it  and  incorporates  it  in  effect  in  Section 
165. 2. 

The  above  comments  of  a  general  nature  are  included  in  this 
letter  because  of  the  request  of  the  chairman  of  your  committee  for 
both  a  statement  in  writing  of  the  City  Attorney  as  to  the  validity 
of  the  subject  amendment  for  record  purposes  of  the  committee  and  a 
comment  upon  the  provisions  of  Section  165.2  which  were  referred  to 
in  the  course  of  the  public  hearing. 

As  to  the  proviso  relating  to  attorneys  and  physicians,  I 
may  further  call  to  your  attention  that  that  legislation  was  not 
proposed  by  this  office  nor  has  any  member  of  this  office  taken 
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j     advantage  of  its  provisions.  The  sole  contact  of  this  office  with 
y     that  amendment  has  been  to  exercise  its  required  function  of  ad- 
vising your  department J  at  your  request j  on  its  legality.  That 
advice  I  have  here  confirmed  and  now  give  you  the  same  advice 
affirmatively  as  to  the  legality  of  the  subject  proposed  amendment^ 
Pile  No.  133^4. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


WP/WFB 


OPINION  NO.    972 
July  18,    1955 

SUBJECT:  EFFECT  OP  151.3  ON  THE  AUTHORITY  OF  CT/IL  SERVICE 
COMMISSION  TO  CERTIFY  AND  BOARD  OF  SUPERVISORS  TO 
SET  VJAGES    OF    PLATFORM  MEN,    OPERATORS  AND  BUS  DRIVERS. 

Gentlemen: 

This  office   is  in  receipt   of  a  request  for  an  opinion 
from  your  office  as  follows: 

REQUEST 

"Attached  hereto  please  find  communication  from  the 
Civil  Service  Coiranission  relating  to  a  review  of  the  wage 
schedules  in  effect  on  July  1,  1955»  for  operational 
employees  on  street  railway  systems  in  California  mvini- 
clpalities  of  100,000  or  more  population. 

"This  review  is  made  pursuant  to  the  provisions  of 
Section  I5l«3»  preliminary  to  fixing  wage  schedules  for 
the  employees  referred  to. 

"On  Page  2  of  the  communication  from  the  Civil  Service 
Commission,  in  Paragraph  2,  you  will  note  the  recommandation 
of  the  Civil  Service  Comriiission  that  the  Board  of  Super- 
visors request  the  City  Attorney  for  an  opinion  as  to 
whether  the  highest  wage  schedule  in  effect  on  the  Key 
System  on  July  1,  1955  under  the  facts  recited  therein, 
and  as  the  term  'wage  schedule'  is  defined  in  section 
l5lo3  of  the  charter,  is  ■A»91  per  hour  for  2-men  car 
operations;  or  whether  the  highest  wage  schedule  in 
effect  on  July  1,  1955  is  a  wage  schedule  of  ■„^1.91  per 
hour  effective  July  1,  1955  to  March  1,  1956  and  si>l«95 
per  hour  to  be  effective  March  1,  1956  and  h?1»98  per 
hour  to  be  effective  December  1,  195^. 

"I  have  been  directed  to  request  that  you  furnish  an 
opinion  such  as  is  recomm.ended  be  sought  by  the  Civil 
Service  Commission  and  that  such  opinion  be  submitted 
to  the  Finance  Committee  for  its  consideration  at  its 
regular  meeting  on  V'ednesday,  July  13y  1955<»" 

OPINION 

A  reading  of  Section   l5lo3   of   the  Charter,    insofar  as 
it  applies  to   the  wages  of   the   various  classifications   of   employ- 
ment of  platform  employees,    coach  and  bus   operators   of  the  Miinlcipal 
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Railway,  states  that  they  '*.  .  •  shall  be  determined  and  fixed 
annually,  .  ," 

Since  this  section  provides  that  the  act  of  the  Board  of 
Supervisors  in  setting  the  wages  shall  be  performed  annually  only 
that  portion  of  the  wage  schedule  which  is  being  paid  during  the 
annual  period  in  question,  in  this  case  the  fiscal  year  commencing 
July  1,  1955  and  ending  Jiane  30»  1956,  can  be  considered.  Conse- 
quently the  v;l,98  rate  which  will  not  be  paid  by  the  Key  System 
until  December  1,  1956  must  be  disregarded  and  not  considered  in 
the  deliberation  of  the  Board  of  Supervisors  in  setting  the  wage 
schedule  for  2-man  car  operation  under  the  provisions  of  Section 
151.3. 

The  wage  schedule  as  certified,  after  disregarding  the 
December  1,  1956  rate  of  C'l»98  and  the  period  from  July  1,  1956 
to  December  1,  1956,  shows  that  the  highest  wage  schedule  in  effect 
on  July  1,  1955  is  a  wage  schedule  that  provides  for  the  payment  of 
si)1.91  per  ho\jir  commencing  July  1,  1955  to  and  including  February  29, 
1956  and  for  the  payment  of  '„)1«95  per  hour  for  balance  of  the  fiscal 
year  ending  Jvme  30,  1956.   Both  of  these  rates  are  part  of  the 
highest  wage  schedule  certified  as  being  in  effect.  The  Board  of 
Supervisors,  therefore,  under  the  authority  of  Section  151.3  ^^7 
adopt  the  schedule  as  certified  and  provide  in  the  ordinance  that 
the  payments  to  be  made  thereunder  shall  commence  on  the  dates  set 
forth  therein.  This  action  of  the  Board  of  Supervisors  would  be 
in  keeping  with  that  portion  of  Section  151«3  which  reads  as  follows: 

"(B)   The  board  of  supervisors  shall  thereupon 
fix  a  wage  schedule  for  each  classification  of  plat- 
form employees  and  coach  and  bus  operators  of  the 
municipal  railway  which  shall  be  not  in  excess  of 
the  highest  wage  schedule  so  certified  by  the  civil 
service  commission  for  each  such  classification." 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
TO:  Board  of  Supervisors 
235  City  Hall 

San  Francisco  2,  California 
Attn,:  John  R.  McGrath 

Clerk  of  the  Board 

tjp/bjw 


OPINION  NO.  973 
July  18,  1955 

SUBJECT:   LEGALITY  OF  EMPLOYMENT  OF  UNLICENSED  AND  UNREGISTERED 

PHYSIOTHERAPIST  IN  PUBLIC  HEALTH  DEPARI^IENT;  MALPRACTICE 
LIABILITY  FOR  SUCH  EMPLOYIiENT}  REMOVAL  PROCEDURE. 

Dear  Sir: 

I  have  received  your  recent  comiunication  asking  my  advice 
concerning  the  present  employ:iient  in  the  San  Francisco  Hospital  of 
a  physiotherapist  vho  occupies  her  position  under  permanent  civil 
service  appointment  and  who  has  not  sought  registration  or  licensing 
pursuant  to  the  requirements  of  the  Business  and  Professions  Code, 
Sections  2600  to  2691;.   In  connection  therewith,  you  have  requested 
ray  opinion  on  the  following  questions: 

"(l)  Is  the  Department  of  x-ublic  Health  and  the  institu- 
tions vhich  operate  under  the  Director  of  Public 
Health  violating  the  provisions  of  the  Business  and 
Professions  Code  by  employing  the  Physiotherapist  at 
the  San  Francisco  Hospital  who  has  neither  licensed 
nor  registered  under  the  provisions  of  this  act? 

"(2)  If  a  person  em.ployed  by  this  department  is  not  regis- 
tered or  licensed,  is  the  department  assuming  increased 
medical  or  malpractice  liability  by  continuing  such 
person  in  employment? 

"(3)  If  it  is  ruled  that  any  person  employed  by  the  depart- 
ment as  a  Physiotherapist  must  be  licensed  or  registered, 
is  it  necessary  to  take  steps  to  remove  such  person 
under  Section  l5i|  of  the  Charter  and  if  so,  what  v/ould 
be  a  proper  charge  to  prefer  in  order  to  effect  such 
removal?" 

OPINION 

The  pertinent  legislation  herein  was  enacted  in  1953  (see 
Stats,  1953*  Chapters  l823  and  l826) ,  and,  basically,  requires  either 
registration  or  licensing  within  a  year  from  the  effective  date 
thereof.  Said  latter  date  being  September  9,  1953 »  such  require- 
ments made  it  necessary  that  anyone  practicing  physiotherapy  in 
this  state  on  and  after  September  9,  195k»   must  be  registered  with 
or  licensed  by  the  State  Board  of  Medical  Examiners.   (Sec.  2665 > 
Bus.  &  Prof,  Code) 
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You  have  informed  me  that  the  concerned  physiotherapist, 
employed  in  the  i;an  Francisco  Hospital,  has  not  taken  any  of  the 
steps  necessary  to  so  become  registered  or  licensed.   Engaging  in 
the  practice  of  physiotherapy  without  such  registration  or  license 
is  declared  to  be  a  misdemeanor,  punishable  by  fine  or  imprisonment, 
or  both.   (See  Sec.  2690,  Bus.  5c  Prof.  Code.) 

In  my  Opinion  No.  751,  dated  ''overaber  20,  1953,  I  advised 
that  the  legislation  now  under  consideration  was  controlling  over 
our  own  local  ordinance  insofar  as  vras  concerned  coverage  thereby 
of  the  nractice  of  physiotherapy.  In  said  opinion  it  was  stated 
that  such  regulation  as  was  effected  by  the  state  legislation  was 
over  a  matter  of  statewide  concern'',  and  not  merely  a  "municipal 
affair.  Hence,  that  legislation  superseded  any  purely  local  law 
involving  the  same  or  similar  subjects. 

i-'hile  it  is  true  that  the  local  civil  service  system,  with 
its  procedures  for  acquiring,  maintaining  in  employment  and  discharg- 
ing city  emDloyees,  is  generally  held  to  be  solely  a  municipal  affair, 
with  respect  to  which  the  city  operates  free  of  the  impact  of  state 
law  (City  of  "asadena  v.  Charleville,  215  Cal.  38i|;  Adams  v.  ^-'olff, 
8)4   Cal.  App.  (2)  ij35)>  such  rule  cannot  obtain  in  a  situation  such 
as  the  present;  such  being  so  for  the  reason,  as  pointed  out  in  my 
Opinion  751,  noted  above,  that  the  matters  of  qualification  for  and 
practice  of  physiotherapy  are  of  "statewide  concern'',  and  the  state, 
possessing  the  po'  er  to  do  such,  has  established  requirements  I'hich 
must  be  met  by  physiotherapists  in  municipal  employment  as  well  as 
by  physiotherapists  in  private  practice.   The  fact  of  incidental 
interference  with  the  city's  civil  service  system  does  not  lessen 
the  force  and  effect  of  the  state  legislation,  as  discussed  abovea 
i^ee   Dairy  Belle  Farms  v.  Brock,  97  Cal.  App,  (2)  II46;  Polk  v.  City 
of  Los  Angeles,  26  Cal.  (2)  519 . )  ^ 

By  proscribing  the  practice  of  nhysiotherapy  without 
registration  or  license,  and  providing  that  violation  of  such  law 
shall  be  a  criminal  offense,  the  legislature  has  established  a  state- 
wide public  policy  (see  Berka  v.  ^  oodward,  125  Cal.  119;  Smith  v. 
Ba_ch,  183  Cal.  259)  which,  for  the  reasons  discussed  above,  super- 
sedes our  local  civil  service  lavjs  and  regulations  insofar  as 
employee  qualifications  are  concerned. 

In  view  of  such  T5ublic  policy,  and  the  failure  of  the 
concerned  employee  to  conform  thereto  by  procuring  registration  or 
a  license,  it  would  seem  the  clear  duty  of  the  city  to  discharge 
her  from  her  position  of  physiotherapist.   (see  Fratt  v.  Lofe  Angeles 
County  Civ.  Serv.  Comm.,  108  Cal.  App.  (2)  llij,  at  121-1^21  Tithout 
considering  the  legal  niceties  incident  to  vour  question  of  whether 
the  city,  or  the  employee's  superiors,  are  "violating"  the  Business 
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and  Professions  Code  by  continuing  her  in  city  emoloy,  it  seems 
certain  that  in  furtherance  of  the  expressed  loubllc  policy  of  the 
state,  the  unqualified  (in  law)  employee  may  not  be  continued  in  her 
present  position. 

Regarding  your  question  about  procedure  for  dismissal,  the 
enroloyee  involved  should  be  given  a  noticed  hearing  in  which  all  of 
the  procedures  set  forth  in  Charter  Section  iSk   ^re  observed,  ^hile 
there  is  authority  for  the  view  that  a  lack  or  loss  of  qualifications 
required  by  applicable  law  are  within  the  meaning  of  a  charge  of 
■•'incomoetence"  (see  Schroeder  v«  Superior  Court,  70  Cal.  3ij3j  U.S. 
v.  Fez  '^erce  County,  267  Fed.  k^Sl    Horosko  y.  School  District  of 
Mount  Pleasant,  6  Atl.  866  (^a,);  31  C"^  J,  kOl^;    see  also  Webster's 
Hew  International  Dictionary,  Second  Edition  (19ij5))»  it  is  my  view 
that  the  proceeding  to  disi.iiss  said  employee  need  not  be  based  upon 
any  of  the  grounds  for  disiaissal  specified  in  the  second  paragraph 
of  Charter  Section  15^»  ^  hile,  as  advised  above,  the  procedural 
steos  prescribed  in  that  charter  section  should  be  followed  —  to 
the  end  of  making  a  factual  determination  of  lack  of  registration  or 
licensing  —  the  reason  for  such  dismissal  is  found  in  the  state  law 
which  supersedes  any  charter  —  defined  grounds.   Hence,  the 
employee  need  only  be  charged  with  a  failure  to  have  qualified 
herself  as  a  physiotherapist  under  the  governing  mandate  of  the 
state  law.  Such  proceeding  should  be  instituted  forthwith. 

In  view  of  the  advice  given  above,  it  is  considered 
unnecessary  to  herein  treat  upon  the  laboriously  involved  issue  of 
tort  liability  suggested  by  your  second  question. 

Accordingly,  you  are  advised  as  above  set  forth  with 
rest>ect  to  your  first  and  third  questions. 

Respectfully  submitted. 


DION  R.  HOLIl 
City  Attorney 


TO:   DR.  ELLIS  D.  SOX 

Director  of  ?ublic  Health 
101  Grove  Street 
San  Francisco  2 


vfb/bjvi 


OPINION  NO.  974 
July  19,  1955 

SUBJECT:   CITY  MAY  REQUIRE  PROPERTY  OVJNER  TO  REPORT  UPON  CONDITION 
OF  SIDEWALK  ABUTTING  HIS  PROPERTY  AND  PARTICULARLY  UPON 
DEFECTIVE  CONDITION  OF  SIDEWALK 


Dear  Sir; 
follows: 


This  Is  in  response  to  your  request  for  an  opinion  as 

REQUEST 


"Supervisor  Ferdon  has  directed  me  to  request  your 
opinion,  responsive  to  the  following  query: 

"'Can  the  city  require  property  owners,  upon  forms 
attached  to  their  respective  tax  bills  or  by  some 
other  means,  to  report,  say  twice  a  year,  upon  the 
condition  of  the  sidewalk  adjacent  to  the  property 
of  each  such  owner,  or  to  report  immediately  a 
defective  condition  is  noticed?'" 

OPINION 

Under  state  statute,  the  Charter  (Sec.  107)  and  city  ordi- 
nances a  duty  has  been  created  upon  the  property  owner  to  keep  the 
sidewalk  abutting  his  property  in  repair  (which  is  the  duty  owed  to 
the  city  alone  and  not  to  a  traveler  on  the  sidewalk)  or  to  reimburse 
the  cityfbr  the  cost  to  the  city  of  making  the  repairs  to  the  sidewalk. 
See  Schaefer  v.  Lenahan,  63  Cal.  App.  2d,  324. 

As  the  property  owner  has  by  legislation  been  required  to 
keep  the  sidewalk  abutting  his  property  in  repair,  I  can  see  no  legal 
objection  to  imposing  upon  the  property  owner  the  requirement  of  re- 
porting to  the  city  periodically  upon  the  condition  of  the  sidewalk 
abutting  his  property  and  of  notifying  the  city  immediately  of  any 
defect  which  he  may  notice  upon  the  said  sidewalk. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


LSM/BJW 

To:  John  R.  McGrath,  Clerk 
Board  of  Supervisors 
235  City  Hall 


OPINION  NO.  975 
July  27,  1955 


SUBJECT:    LIABILITY  OF  SPONSOR  FOR  EXPENSE 

OF  ALIEN  CARED  FOR  AT  COUNTY  HOSPITAL. 


Gentlemen: 

You  have  propounded  a  request  for  an  opinion,  raising  the 
following  questions:    (l)   What  is  the  liability  of  a  sponsor 
of  an  alien  who  is  treated  at  San  Francisco  Hospital  but  is  not 
eligible  as  a  medical  indigent  because  of  lack  of  sufficient 
residence  in  the  State  of  California?    (2)   Is  the  sponsor 
liable  for  the  hospital  care  of  the  alien,  even  though  the 
hospital  care  is  necessitated  by  physical  injury  arising  from 
an  accident  occurring  after  the  alien  takes  up  residence  in  the 
city  and  county?    (3)   V/hat  is  the  period  of  time  during  which 
a  sponsor  is  liable  for  county  hospital  care  rendered  an  alien? 


OPINION 

Your  request  concerns  the  liability  of  sponsors  for  aliens 
as  set  forth  in  8  U.S.C.A.  §1183 : 

"Any  alien  excludable  because  he  is  likely  to 
become  a  public  charge  or  because  of  physical  disability 
other  than  tuberculosis  in  any  form,  leprosy,  or  a  dan- 
gerous contagious  disease  may,  if  otherwise  admissible, 
be  admitted  in  the  discretion  of  the  Attorney  General 
upon  the  giving  of  a  suitable  and  proper  bond  or  under- 
taking approved  by  the  Attorney  General,  in  such  amount 
and  containing  such  conditions  as  he  may  prescribe,  to 
the  United  States  and  to  all  States,  Territories,  counties, 
towns,  municipalities,  and  districts  thereof  holding  the 
United  States  and  all  States,  Territories,  counties,  towns, 
municipalities,  and  districts  thereof  harmless  against  such 
alien  becoming  a  public  charge.   In  lieu  of  such  bond  such 
alien  may  deposit  in  cash  with  the  Attorney  General  such 
amount  as  the  Attorney  General  may  require,  which  amount 
shall  be  deposited  by  him  in  the  United  States  Postal  Sav- 
ings System,  a  receipt  therefor  to  be  given  the  person 
furnishing  such  sums  showing  the  fact  and  object  of  its 
receipt  and  such  other  Information  as  the  Attorney  General 
may  deem  advisable.   All  accruing  interest  on  such  deposit 
during  the  time  it  shall  be  held  in  the  United  States 
Postal  Savings  System  shall  be  paid  to  the  person  furnish- 
ing such  sum.   In  the  event  such  alien  becomes  a  public 
charge,  the  Attorney  General  shall  dispose  of  such  deposit 
in  the  same  manner  as  if  it  had  been  collected  under  a 
bond  as  provided  in  this  section.   In  the  event  of  the 
permanent  departure  from  the  United  States,  the  naturali- 
zation, or  the  death  of  such  alien,  such  sum  shall  be 
returned  to  the  person  by  whom  furnished,  or  to  his  legal 
representatives.   The  admission  of  such  alien  shall  be  a 
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consideration  for  the  giving  of  such  bond,  undertaking, 
or  cash  deposit.   Suit  may  be  brought  thereon  in  the 
name  and  by  the  proper  law  officers  of  the  United  States 
for  the  use  of  the  United  States,  or  of  any  State, 
Territory,  district,  county,  town,  or  municipality  in 
which  such  alien  becomes  a  public  charge." 

Under  the  above  section,  as  you  will  note,  there  is  a  system 
prescribed  whereby  a  sponsor  may  post  a  bond  available  for  the 
reimbursement  of  a  county  or  municipality  incurring  expense  be- 
cause such  alien  becomes  a  public  charge.  This  statute  is  further 
implemented  by  a  regulation  of  the  Department  of  Justice,  found 
in  8  C.P.R.  §3.1  (effective  June  19,  1953;  published  18  P.R.  3526, 
June  19,  1953;  amended  effective  October  31,  1953,  published 
18  P.R.  6236,  September  30,  1953).   This  regulation,  too  long  to 
be  quoted  here,  provides  for  an  administrative  proceeding  brought 
by  a  District  Director  of  Immigration  or  other  officer  in  charge 
to  determine  whether  the  conditions  of  a  bond  have  been  breached 
and  whether  a  governmental  agency  that  has  incurred  expense  should 
be  indemnified.  The  official  in  charge  of  such  proceeding  has 
discretion,  on  the  basis  of  the  material  furnished  him,  of  deter- 
mining whether  a  bond  has  been  violated  and  whether  an  action 
should  be  instituted  on  the  bond.   In  the  light  of  this  informa- 
tion, I  shall  answer  the  questions  which  you  have  put. 

Question  1;     It  is  my  conclusion  that  under  the  statute 
and  regulation  discussed  above  there  may  be  liability  of  a  sponsor 
on  the  bond  given  for  such  alien,  but  such  liability  only  exists 
as  determined  by  the  District  Director  of  Immigration  in  the 
exercise  of  his  discretion  and  upon  the  facts  presented  to  him. 
Such  liability  also  depends  upon  the  terms  of  the  bond.   This 
bond  is  filed  at  the  port  of  entry  or  at  the  office  of  the  Com- 
missioner in  Washington,  The  District  Director  would,  of  course, 
review  its  terms  in  determining  whether  there  was  liability. 

Question  2;     The  answer  to  this  question  is  that  it  appears 
that  such  liability  could  exist,  subject  of  course  to  the  decision 
of  the  District  Director  of  Immigration  on  this  matter.   In  the 
only  reported  authority  on  this  point.  United  States  y,  Llpkis, 
56  Fed,  427,  it  was  held  to  be  a  circumstance  contemplated  by  the 
bond  that  the  alien  might  become  insane  after  her  arrival,  and  it 
was  held  that  suit  lay  on  the  bond  to  reimburse  a  city  for 
hospital  care  necessitated  by  said  illness.   It  was  held  that  such 
a  contingency  was  within  the  terms  of  the  bond. 

Question  3:     You  have  inquired  whether  there  is  a  five-year 
limitation  after  which  liability  of  a  sponsor  on  the  bond  ceases. 
After  investigation  I  can  find  no  such  limitation.  Rather,  the 
statute  and  the  regulation  above  quoted  seemingly  contemplate  that 
liability  continues  until  the  alien  is  naturalized,  departs  from 
the  United  States,  dies,  or  until  a  new  bond  is  substituted.   See 
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8  C.F.R.  3.1  (c)  (2).   The  local  office  of  the  Bureau  of  Immigra- 
tion and  Naturalization  has  informed  me  that  the  practice  of  that 
agency  allows  the  forfeiting  of  a  bond  for  breach  of  condition  at 
any  time  before  the  occurrence  of  one  of  the  events  listed  above. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 

TO:   DEPARTMENT  OP  PUBLIC  HEALTH 
Social  Service  Division 
San  Francisco  Hospital 
Potrero  Avenue  and  22nd  St, 
San  Francisco  10 

Attention:   C,  K.  Howan, 

Director  of  Admissions, 


RMD/RS 


Opinion  No.  97^ 
August  1,  1955 

SUBJECT:   SOCIAL  SECURITY  COVERAGE  FOR  MEMBERS  OF  THE  SAN 
FRANCISCO  CITY  AND  COUNTY  RETIREI4ENT  SYSTEM, 
PROCEDURE  FOR;  SUPPLEMENTATION  OR  INTEGRATION; 
NECESSITY  OF  CHARTER  AMENDl^ENT. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  at  the 
direction  of  Supervisor  McCarty  wherein  you  refer  to  me  for 
response  certain  questions  which  arise  out  of  two  legislative 
developments:   (a)  passage  by  the  United  States  Congress  of 
certain  amendments  to  the  Social  Security  .^ct  which  permit 
federal  coverage  of  employees  now  xinder  a  local  retirement  plan; 
and  (b)  passage  by  the  State  Legislature  of  enabling  legislation 
relating  to  agreements  for  social  security  coverage  of  employees 
of  public  agencies.   The  State  legislation  to  which  you  referred 
in  your  request  was  Chapter  10,  Stats.  1955  (a.B.  i|.08),  which 
added  Part  1|  to  Division  5»  Title  2  of  the  Government  Code,  and 
became  effective  January  28,  1955»   Since  the  receipt  of  your 
request  said  Chapter  10,  Stats.  1955»  has  been  repealed  by  the 
enactment  of  Chapter  llj-l+l,  Stats.  1955  (AB  2368),  which  added 
a  new  Part  k   to  Division  5»  Title  2  of  the  Government  Code, 
which  amendment  became  effective  Juno  29,  1955* 

Inasmuch  as  the  same  questions  arise  in  relation  to  Chap.  lkk-^» 
Stats.  1955*  (AB  2368)  (the  new  legislation  adopted  which 
repealed  the  said  Chapter  10,  Stats.  1955»  (AB  i|.08)),  the  ques- 
tions proposed  in  your  request  will  be  answered  in  relation  to 
the  new  legislation. 

The  questions  asked  by  you  are  the  following: 

(1)  Does  the  phrase  "that  the  protection  afforded  employees 
in  positions  covered  by  a  retiromont  system  ...  will  not  be 
impaired"  as  used  in  Section  22000  of  the  Government  Code  mean 
that  the  full  benefits  of  the  present  local  retirement  system 
must  be  maintained  and  that  federal  benefits  shall  be  supple- 
mentary to  the  full  benefits  now  provided  by  the  local  retire- 
ment system? 

(2)  If  a  referendum  is  held  as  provided  in  said  statute  and 
the  majority  of  eligible  employees  vote  in  favor  of  social 
security  coverage,  is  any  amendment  to  the  charter  necessary? 
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(3)    Can  the  Board  of  Supervisors  by  ordinance  request  a  refer- 
endum as  provided  by  §22300  of  the  Government  Code? 

(i|.)    Can  the  Board  of  Suoervisors  by  ordinance  request  the  State 
to  execute  on  behalf  of  the  State  the  agreement  with  the  federal 
agency  for  the  coverage  of  employees  as  provided  in  §22201? 

(5)    If  the  answers  to  the  last  two  questions  are  in  the  affirm- 
ative does  such  an  ordinance  require  a  majority  vote  or  a  three- 
fourths  vote  by  the  Board  of  Supervisors? 


OPINION 


Answer  to  Question  1; 

In  your  first  question  you  desire  to  know  whether  the  language 
of  I220OO  of  the  Government  Code  "that  the  protection  affordoa 
employees  in  positions  covered  by  a  retirement  system  .  .  .  will 
not  be  impaired"  means  that  the  full  benefits  of  the  present 
local  retirement  system  must  be  maintained  and  that  federal  bene- 
fits shall  be  supplementary  to  the  full  benefits  now  provided  by 
the  local  retirement  system. 

That  language  of  said  Government  Code  §22000  is  taken  verbatim 
from  the  195^+  amendiaents  to  the  Social  Security  Act  which  amend- 
ments extended  coverage  to  employees  of  state  and  local  govern- 
ments presently  under  retirement  systems.   Section  218(d)  of  the 
Social  Security  Amendments  of  1954  provides  as  follows: 

"(2)   It  is  hereby  declared  to  be  the  policy  of 
the  Congress  in  enacting  the  succeeding  paragraphs  of 
this  subsection  that  the  protection  afforded  employees 
in  positions  covered  by  a  retirement  system  on  the 
date  an  agreement  under  this  section  is  made  applicable 
to  service  performed  in  such  positions,  or  receiving 
periodic  benefits  under  such  retirement  system  at  such 
time,  will  not  be  impaired  as  a  result  of  making  the 
agreement  so  applicable  or  as  a  result  of  legislative 
enactment  in  anticipation  thereof."  (I4.2  U.S.C.  Sec.  ij.l8 
(d)  (2)) 

There  is  no  explanation  in  the  federal  legislation  as  to  what  would 
constitute  an  impairment  of  the  protection  afforded  employees  by 
their  present  Retirement  System,  nor  is  there  any  explanation  of 
what  would  constitute  impairment  of  the  protection  afforded  employ- 
ees by  their  present  Retirement  System  in  the  State  legislation. 

An  examination  of  §2230^  of  the  Government  Code,  vhich  is  part  of 
Chapter  lkk^>    Stats.  1955  (AB  2368),  is  of  assistance  in  answering 
your  question.   Said  section  in  dealing  with  the  referendum  to  be 
conducted  among  the  members  of  a  local  retirement  system  provides 
that  the  notice  of  referendum  required  to  be  given  to  employees 
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should  contain  or  be  accompanied  by  a  statement  informing  the 
employees  of  the  rights  and  benefits  which  would  accrue  to  them 
and  their  dependents  and  their  survivors  and  the  liability  to 
which  they  would  be  subject  if  their  services  were  included  iinder 
the  agreement,  and  then  states; 

"Such  statement  shall  include  a  general  explana- 
tion of  the  modification,  if  any,  of  the  existing 
retirement  plan  that  may  result  therefrom.   It  is  not 
intended  that  any  modification  of  any  existing  retire- 
ment plan  must  result,  nor  that  a  plan  of  maintaining 
full  benefits  of  the  local  system  together  with  full 
benefits  of  the  federal  system  shall  be  precluded," 

It  is  obvious  that  reading  §2230i|  of  the  Government  Code  with 
§22000  of  the  Government  Code,  both  of  which  sections  are  part 
of  the  same  statute  and  therefore  must  be  construed  together, 
that  it  was  contemolated  that  there  could  be  modifications  of  the 
existing  retirement  plan  in  connection  with  the  granting  of  social 
security  benefits  to  governmental  employees  who  are  presently  under 
local  retirement  systems. 

Said  §8230i|  of  the  Government  Code,  however,  clearly  Indicates 
that  there  need  not  be  any  modification  of  any  existing  retirement 
plan  and  that  a  plan  of  maintaining  full  benefits  of  the  local 
system  together  with  full  benefits  of  the  federal  system  would  be 
proper. 

Therefore,  in  specific  response  to  your  first  question  please  be 
advised  that  under  Chap,  li;[|.l.  Stats.  1955  (AB  2368),  while  full 
benefits  of  the  present  local  retirement  system  may  be  maintained 
and  federal  benefits  be  supplementary  to  the  full  benefits  now 
provided  by  the  local  retirement  system,  the  said  statute  also 
contemplates  that  there  may  be  a  modification  of  the  existing 
retirement  system  in  connection  with  the  grant  of  social  security 
benefits  under  the  federal  system, 

I  do  not  feel  it  necessary  at  the  pi'esent  time  to  consider  the 
question  of  what  modification  there  could  be  in  a  local  retirement 
system  which  would  not  constitute  an  impairment  of  the  protection 
afforded  employees  covered  by  the  Retirement  System,  nor  the  ques- 
tion of  the  legal  consequences  should  the  modification  of  the  local 
retirement  system  in  fact  constitute  an  impairment  of  the  protection 
afforded  by  the  said  local  retirement  system. 
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Answer  to  Question  2: 


You  next  raise  the  question  as  to  whether  a  charter  amendment  will 
be  necessary  in  order  to  grant  social  security  coverage  to  employ- 
ees should  there  be  a  referendum  and  the  majority  of  the  eligible 
employees  vote  in  favor  of  said  coverage. 

In  my  answer  to  question  1,  I  indicated  that  there  were  two  possi- 
bilities of  coverage  contemplated  by  the  statute:  (a)  complete  bene- 
fits under  the  local  retirement  system  with  full  supplementation 
by  social  security  benefits;  and  (b)  an  integration  v/hich  would 
mean  a  modification  of  the  local  retirement  system  supplemented 
by  benefits  under  social  security. 

An  integrated  system  as  set  forth  above  would  contemplate  some 
change  and  modification  of  the  present  retirement  provisions  of 
the  City  and  County  of  San  Francisco.   It  is  therefore  gj parent 
that  under  an  integrated  system  whereby  there  would  be  a  modifi- 
cation of  the  present  retirement  system  there  would  necessarily 
have  to  be  a  charter  amendment  to  make  the  requisite  changes  in 
the  present  charter  provisions  establishing  the  retirement  system 
to  effectuate  the  necessary  changes  in  the  local  retirement  system 
to  bring  about  the  modification  thereof. 

The  question  then  remains  as  to  whether  a  charter  amendment  would 
be  necessary  in  the  situation  where  there  would  be  full  supple- 
mentation of  local  retirement  benefits  by  social  security  coverage 
so  that  there  would  be  no  change  iu  the  local  retirement  system. 

It  should  be  noted  that  the  extension  of  benefits  of  the  social 
security  provisions  of  the  law  to  employees  of  state  and  local 
governments  under  retirement  system  has  been  declared  to  be  the 
policy  of  the  federal  and  state  governments,  both  of  which  have 
taken  the  necessary  legislative  action  to  accomplish  this  exid. 

As  the  legislative  policy  has  been  determined  by  the  State  Leg- 
islature and  no  change  is  to  be  made  in  the  local  retirement 
system  by  the  program  of  full  supplementation,  no  charter  amend- 
ment would  be  necessary.   Wo  further  legislative  action  is  neces- 
sary for  the  granting  of  such  benefits  to  members  of  the  local 
retirement  system  other  than  that  of  following  the  orocedure  set 
forth  in  the  state  statute. 

Answer  to  Question  3' 

Your  next  question  is  whether  the  Board  of  Supervisors  may  by 
ordinance  request  a  referendixm  as  provided  in  Section  22300  of 
the  Government  Code, 
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Section  22300  of  the  Government  Code  provides  as  follows: 

"Unless  otherwise  provided  in  this  article  the 
board  shall  authorize  a  referendum  among  the  eligible 
retirement  system  employees  of  any  retirement  system 
coverage  group  upon  the  request  of  the  legislative  or 
governing  body  of  any  public  agency  having  employees 
in  such  retirement  system  covered  group." 

The  Board  referred  to  in  said  Section  22300  is  the  Board  of  Admin- 
istration of  the  State  Employees'  Retirement  System  (Government 
Code  Section  2200i|), 

The  notice  of  referendum  to  be  given  to  the  employees  in  connection 
with  the  referendum  is  required  to  contain  or  to  be  accompanied  by 
a  statement  informing  the  employees  of  the  rights  and  benefits 
viiich  will  accrue  to  them  and  their  dependents  and  survivors,  and 
the  liabilities  to  which  they  will  be  subject  if  their  services 
are  included  tender  the  agreement  which  would  extend  to  them  the 
benefits  of  the  social  security  and  also  a  statement  setting  forth 
a  general  explanation  of  the  modification,  if  aiy,  of  the  existing 
retirement  plan  which  id.ll  result  from  the  said  agreement.  (Govern- 
ment Code  Section  22301]..) 

It  is  obvious  therefore  that  before  the  legislative  or  governing 
body  of  the  public  agency  may  request  the  Board  of  Administration 
of  the  State  Employees  Retirement  System  to  conduct  the  referendum 
as  covered  by  Section  22300  of  the  Government  Code,  the  legislative 
body  must  first  have  determined  the  program  to  be  adopted,  that  is, 
(1)  whether  it  should  be  one  of  full  suoplementation,  or  (2)  whether 
it  should  be  one  of  integration  and,  if  so,  precisely  what  changes 
and  modification  would  be  made  in  the  existing  retirement  system. 

Specifically  in  response  to  the  question  asked,  you  are  advised 
that  the  Board  of  Supervisors  as  the  legislative  or  governing  body 
of  the  employees  of  the  City  and  County  of  San  Francisco  may  by 
ordinance  request  the  Board  of  Adr?.inistration  of  the  State  Employ- 
ees' Retirement  System  to  conduct  '-.he  referendum  contemplated  by 
Chapter  ll+4l,  Stats.  1955. 

Answer  to  Question  Ij.; 

Your  next  question  is  whether  the  Board  of  Supervisors  by  ordinance 
can  request  the  state  to  execute  the  agreement  with  the  federal 
agencies  for  coverage  of  employees  as  provided  in  Government  Code 
Section  22201. 
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Section  22201  of  the  Government  Code  provides  as  follows: 

"The  board  shall,  upon  application  by  any  public 
agency  except  the  State,  in  accordance  with  the  provi- 
sions of  this  part  execute  on  behalf  of  the  State  an 
agreement  with  the  federal  agency  for  the  coverage  of 
employees  of  such  public  agency  under  the  federal  insur- 
ance system  in  conformity  with  the  provisions  of  Section 
218  of  the  Social  Security  .-ct  and  applicable  federal 
regulations." 

The  Board  referred  to  in  said  section  is  the  Board  of  Administration 
of  the  State  Employees'  Retirement  System.  (Government  Code  Section 
220014..) 

The  application  insofar  as  the  employees  of  the  City  and  County  of 
San  Francisco  are  concerned  to  the  Board  of  Administration  of  the 
State  Employees  Retirement  System  to  execute  on  behalf  of  the  state 
an  agreement  with  the  federal  agency  for  the  coverage  of  said  employ- 
ees under  the  federal  insurance  system,  may  be  made  by  the  Board  of 
Supervisors  by  ordinance. 

Answer  to  Question  ^; 

Your  next  question  is  whether,  if  the  Board  of  Supervisors  may  by 
ordinance  request  the  referendum  referred  to  above  and  may  by  ordin- 
ance request  the  state  to  execute  on  behalf  of  the  state  the  agree- 
ment with  the  federal  agency  for  the  coverage  of  employees,  such 
ordinances  require  a  majority  vote  or  three-fourths  of  the  members 
of  the  Board  of  Supervisors.   Section  158  of  the  Charter  provides 
that  the  Board  of  Supervisors  is  empowered  to  enact  by  a  vote  of 
three-fourths  of  its  members  any  and  all  ordinances  necessary  to 
carry  into  effect  the  provisions  of  Section  158  to  172  of  the  Charter 
governing  benefits  \inder  the  Retirement  System  of  the  City  and  County 
of  San  Francisco. 

Your  question  here  raises  the  issue  as  to  whether  either  of  the 
ordinances  referred  to  above  would  be  an  ordinance  pursuant  to  said 
provision  of  Section  158  which  would  require  three-fourths  vote  of 
the  members  of  the  Board  of  Supervisors. 

You  are  advised  that  the  ordinances  contemplated  to  be  adopted  as 
set  forth  in  response  to  questions  3  snd  I|.  above  are  not  ordinances 
enacted  to  carry  into  effect  the  provisions  of  Section  158  to  172 
inclusive  of  the  Charter  but  are  ordinances  enacted  to  carry  into 
effect  a  program  established  by  the  state  and  therefore  the  require- 
ment of  Section  l58  that  the  ordinance  be  adopted  by  a  vote  of  thr^ee- 
fourths  of  the  members  of  the  Board  of  Supervisors  is  not  applicable • 
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You  are,  therefore,  advised  that  the  ordinances  referred  to  above, 
to  wit,  the  ordinance  authorizing  the  state  agency  to  conduct 
a  referend\am,  and  the  ordinance  authorizing  the  state  to  enter 
into  an  agreement  with  the  federal  agency  for  the  extension  of 
coverage  to  the  city  employees,  require  only  a  majority  of  the 
members  of  the  Board  of  Supervisors  for  adoption. 

Respectfully  submitted. 


DION  R.  HOLM 
LSM/NSW  City  Attorney 


TO:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 
Attention:  John  R.  McGrath,  Clerk. 


M 


OPINION  NO.  977 
August  8,  1955 

SUBJECT:  HEALTH  SERVICE  SYSTEM,  LEGALITY  OF  PAYING  PLAN  I  ME^5BER 
AMOUNT  OF  HOSPITAL  BILL  WHICH  PRIVATE  INSURANCE  COMPANY 
HAS  PAID. 

Gentlemen; 

I  am  in  receipt  of  your  request  for  opinion  as  follovsJ 

REQUEST 

"Enclosed  please  find  copy  of  a  communication 
I  hfve  directed  to  the  Health  Service  Board  in  con- 
nection vith  the  apjroval  of  a  hospital  bill  for  Mrs. 
Yolanda  Mazzoni. 

"It  will  be  appreciated  by  the  vTiter  if,  in 
accordance  with  the  instructions  raised  in  the 
attached  letter,  you  vill  submit  your  opinion  on 
the  legality  of  the  payment  of  the  claim  of  Mrs. 
Mazzoni." 

The  letter,  copy  of  vrhich  you  attach,  reads: 

"Mr*   Theodore  T.  Dolan,  President 
Health  Service  Board 
61  Grove  Street  -  Room  305 
San  Francisco  2,  California 

"Dear  Mr.  Dolan: 

"It  has  been  brought  to  my  attention  that  at  the 
meeting  of  the  Health  Service  Board  on  iTiursday,  June 
23  a  motion  vas  made  and  carried,  by  a  i^.-to-3  vote, 
to  approve  for  payment  the  hospital  bill  of  Member 
W-10628,  Mrs.  Yolanda  Mazzoni.   Such  action,  vith 
only  seven  members  present,  v;as  in  utter  disregard 
of  the  previous  actions  taken  by  the  Health  Service 
Board,  and,  in  "tiy  opinion,  vas  irregular  for  the 
follov.dng  reasons: 

"l.   Pursuant  to  provisions  11  and  12,  Part  3 

of  the  Rules  and  Regulations  of  the  Health 
Service  Board,  it  is  necessary  that  an 
itemized  bill  be  submitted  for  approval. 
In  this  instance  such  nember  not  only  did 
not  submit  an  itemized  bill  but  failed  to 
submit  any  bill  to  the  Health  Service  System, 
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"2,   Pursuant  to  Legal  Opinion  889  the  Health 
Service  Board  cannot  legally  reimburse  a 
member  for  that  portion  of  a  hospital 
bill  >hich  has  been  paid  by  another  organ- 
ization.  In  the  present  case  Liberty 
Mutual  Insurance  Company  paid  the  bill, 
thus  relieving  the  Health  Service  System 
of  any  obligation  in  the  matter. 

"3«  Adoption  of  the  motion  to  approve  by  a 
temporary  majority  is  diametrically 
opposed  to  the  action  of  the  full  member- 
ship) of  the  Board. 

"ij..   There  Mas  no  motion  made  to  reconsider 
the  previous  action  nor  ^^ras  there  an 
action  to  rescind  the  Board  action  by 
which  it  had  refused  payment  of  the  bill, 

"Pursuant  to  provisions  36,  37  and  38  of  Robert's 
Rules  of  Order  either  one  of  two  motions  should  have 
been  made  and  failure  to  so  do  would  invalidate  the 
action  taken  by  the  Board. 

"Inasmuch  as  this  natter  will  be  on  the  rolls 
to  be  approved  by  the  Board  at  its  meeting  of  July 
28,  at  which  time  I  will  be  out  of  tovm  on  vacation, 
I  am  requesting  that  based  on  the  foregoing  reasons 
the  Board  refuse  to  approve  the  roll  purporting  to 
authorize  the  payment  of  (A33.50  for  hospital 
services  rendered  Mrs.  Yolanda  Mazzoni. 

"I  have  forwarded  a  copy  of  this  communication 
to  the  City  Attorney  for  his  opinion  on  the  matter 
and  also  to  the  Controller  so  that  he  may  be  aware 
of  the  circuinstances  involved, 

YoiiTs  very  truly, 

Philip  P.  Engler" 

OPINION 

In  Opinion  No.  889,  dated  October  l8,  1954*  it  was  held 
that  "if  a  hospital  bill  for  services  rendered  a  member  is  fully 
paid  by  another  organization  (C.P.S.,  Blue  Cross,  etc.),  the  Health 
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Service  System  is  under  no  obligation  to  pay  the  member  the  amount 
of  such  bill,"   In  Opinion  No,  921^.,  dated  January  20,  1955,  it  vras 
said  I'dth  reference  to  a  related  matter:   "The  result  is  the  same 
viiether  the  other  organization  is  a  so-called  service  organization 
(C.P.S,,  Blue  Cross,  etc,)  or  an  insurance  company," 

As  pointed  out  in  Opinion  No,  889,  Plan  I  is  a  plan  for 
rendering  medical  care  to  members.   Subject  to  monetary  and  other 
limits,  it  entitles  -aembers  to  receive  hospital  care  at  the  expense 
of  the  System,  V/ithin  these  limits  the  System  assumes  the  liability 
to  the  hospital  and  pays  the  hospital  directly.  All  hospitals  in 
3an  j?rancisco  h?ve  contracts  vrith  the  System.   If  the  hospital  has 
been  paid  by  another  service  organization  or  by  an  insurance  company, 
the  debt  to  the  hospital  has  been  cancelled  and  there  is  no  hospital 
bill  for  the  System  to  pay,  ^  here  it  is  necessary  for  a  member  to 
pay  his  hospital  bill  (e,g,,  vhere  he  is  hospitalized  outside  of 
San  Francisco  in  a  hospital  which  does  not  have  a  contract  vith  the 
System),  Plan  I  provides  that,  vithin  the  stated  liraits,  he  shall 
be  indemnified,  that  is,  reimbursed,  for  the  sums  he  expends, 
(§13  of  Part  III  of  Plan  I,)   Other  than  this,  there  is  no  provision 
in  Plan  I  for  paying  a  member  the  amount  of  his  hospital  bill. 

The  copy  of  communication  you  attach  states  that  Liberty 
Mutual  Insurance  Company  paid  the  bill  in  question.   The  case 
presented  is  therefore  governed  by  Opinion  No.  869, 

Discussion  of  other  points  mentioned  in  this  communication 
is  unnecessary  except  to  note  the  statement  that  the  member  concerned 
did  not  submit  a  hospital  bill  to  the  System,   Sec.  13  of  Fart  III 
of  Plan  I  provides  that  vhere  it  is  necessary  for  a  member  to  pay 
his  hospital  bill,  he  shall  be  indemnified  "in  an  amount  not  to 
exceed  the  rate  or  rates  set  forth  in  the  benefit  schedule  and  fee 
schedules  adopted  by  the  Health  Service  Board,"   It  is  difficult 
to  see  hovr  the  Board  could  accurately  determine  that  the  amount  of 
indemnity  approved  did  not  exceed  these  rates  without  checking  the 
hospital  bill  against  them.   In  my  opinion  the  Board  should  require 
submission  of  a  bill  containing  sufficient  information  to  make  such 
check  before  approving  either  its  payment  or  a  claim  for  reimburse- 
ment based  upon  it. 

In  accordance  with  Opinion  No,  689,  and  based  upon  the 
information  you  have  submitted,  it  is  my  opinion  that  the  System 
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cannot  legally  make  payment  of  the  claim  referred  to  under  the 
provisions  of  Plan  I, 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   HEALTH  SERVICE  SYSTEM 
61  Grove  Street 
San  Francisco  2 
Attention:   Mr,  Philip  P.  Engler 


GEB/BW 


OPINION  NO.  978 
August  9,  1955 

SUBJECT:   RIGHT  OP  UNMARRIED  MINOR  MOTHER  TO 
AUTHORIZE  AUTOPSY  ON  DECEASED  CHILD 

Dear  Sir: 

This  office  has  received  the  following  request  for  opinion: 

REQUEST 

"May  we  have  a  legal  opinion  regarding  the  right  of 
an  unmarried  minor  mother  to  authorize  in  writing  an. 
autopsy  on  her  deceased  child. 

"The  following  two  provisions  apply  to  the  legal  right 
of  a  minor  person  to  sign  for  the  adoption  of  the  child  and 
the  right  to  give  consent  for  her  ov/n  medical  and  hospital 
care : 

"1.   Under  the  1953  Welfare  and  Institutions  Code  of 
California,  Section  226,  'A  parent  v;ho  is  a  minor 
shall  have  the  right  to  sign  a  consent  for  the 
adoption  of  his  or  her  child  and  such  consent  shall 
not  be  subject  to  revocation  by  reason  of  such 
minority. ' 

"2.   The  recent  section  3^.5  which  has  been  added  to 
the  Civil  Code  reads,  'Notwithstanding  any  other 
provision  of  the  law,  an  unmarried  pregnant  minor 
may  give  consent  to  the  furnishing  of  hospital, 
medical  and  surgical  care  related  to  her  preg- 
nancy, and  such  consent  shall  not  be  subject  to 
disaffirmance  because  of  minority.   The  consent 
of  the  parent  or  parents  of  an  unmarried,  pregnant 
minor  shall  not  be  necessary  in  order  to  authorize 
hospital,  medical  and  surgical  care  related  to  her 
pregnancy. ' 

"Can  these  two  provisions  be  interpreted  to  cover  the 
minor  mother's  consent  and  authorization  for  autopsy  on 
the  child  who  is  born  alive  but  dies  in  the  hospital?" 

OPINION 

It  should  be  noted  that  the  source  of  the  first  of  these  sect- 
ions should  be  designated  as  the  Civil  Code  rather  than  the  Welfare 
and  Institutions  Code. 

I  am  of  the  opinion  that  the  first  of  the  sections  quoted  has 
no  application  to  the  authorization  of  an  autopsy  by  an  unmarried 
minor  mother  upon  her  deceased  child.   "Adoption"  is  defined  as  "the 
act  by  which  relations  of  paternity  and  affiliation  are  created  and 
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recognized  as  legally  existing  between  persons  not  so  related  by- 
nature  or  by  law."   2  Cal.  Jur.  2d  417.   The  law  regulating  consen- 
sual arrangements  for  adoption  is  not  relevant. 

The  second  section  quoted  is  broad  enough  to  allov;  an  unmarried 
minor  mother  to  give  an  irrevocable  consent  for  an  autopsy  upon  the 
death  of  her  newborn  infant,  if  such  autopsy  is  a  "furnishing  of  hos- 
pital, medical  and  surgical  care  related  to  her  pregnancy."   However, 
if  the  autopsy  on  the  infant  did  not  relate  to  medical  care  of  the 
mother  in  connection  with  her  pregnancy,  then  the  quoted  section 
would  not  serve  as  authorization  for  such  autopsy. 

According  to  the  lav/  governing  control  of  dead  bodies,  a  minor 
mother  v/ould  have  the  prior  right  to  control  disposition  of  the  re- 
mains of  her  deceased  child.   Health  and  Safety  Code,  Section  7100; 
see  my  opinion  No.  935^  March  22,  1955.   It  is  well  established  that 
a  person  controlling  the  disposition  of  human  remains  is  authorized 
to  consent  to  the  performance  of  an  autopsy.   15  Cal.  Jur.  2d  53; 
15  Am.  Jur.  847-848;  Winkler  v.  Hawkes,  126  la.  474,  102  N.V/.  4l8; 
McDonald  v.  Goodman,  t^ourt  of  Appeals  of  Ky.)  239  S.W.  2d  97;  see 
Health  and  Safety  Code,  Sections  7113  and  71l4  (allowing  funeral  dir- 
ector to  permit  autopsy  on  such  written  authorization.). 

The  question  to  be  determined  in  each  case  is  the  effectiveness 
of  the  consent  of  the  particular  minor  to  the  autopsy  which  is 
desired.   Consent  is  necessary.   Hov/ever,  the  law  is  clear  that  there 
is  no  property  right  in  a  body  that  is  violated  by  an  unauthorized 
autopsy. 

Since  it  is  only  a  personal  right  of  the  mother  that  is  concerned, 
and  not  a  property  right,  there  is  authority  that  would  probably  bar 
her  from  recovering  once  she  had  consented  to  such  autopsy.   It  has 
been  held,  in  cases  of  adults,  that  consent  to  conducting  of  an 
autopsy  bars  recovery  for  the  consequent  mental  distress.  Winkler  v. 
Hawke s ,  supra,  McDonald  v.  Goodman,  supra.   In  California  there  is 
no  case  in  point  on  this  problem,  but  the  general  rule  is  recognized 
that  consent  to  the  commission  of  what  would  otherv;lse  be  a  tortious 
act  constitutes  a  defense  in  any  subsequent  legal  action.  Churchill 
y.  Baiomann,  95  Cal.  541;  see  also  Hudson  v.  Craft,  33  Cal.  2d  554 
(recognizing  the  general  rule  with  exceptions  where  indicated  by 
express  legislation  to  contrary). 

This  problem  of  tort  liability  is  complicated  by  the  fact  that 
minors  are  Involved.  The  Restatement  of  Torts,  Section  59,  Comment 
a,  deals  with  this  problem  as  follows: 

"a.   If  the  child  or  person  of  deficient  mental  condition, 
though  under  guardianship,  is  capable  of  appreciating  the 
nature,  extent  and  consequences  of  the  invasion,  his  assent 
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prevents  the  invasion  from  creating  liability,  though 
the  assent  of  the  parent,  guardian  or  other  person  is 
not  obtained  or  is  expressly  refused." 

Cases  in  other  jurisdictions  have  applied  this  rule.  Baker  v.  Welsh, 
144  Mich.  632,  108  N.W.  94  (l7-year-old-boy--surgical  operation); 
Gulf  &  S.I.R.Co.  V.  Sullivan,  135  Miss.  1,  II9  So.  501  (same); 
Bishop  V.  Shurly,  237  Mich.  76,  211  N.W.  75  (surgical  operation  on 
19 -year-old  youth).   Other  cases  have  not  applied  the  above  rule  as 
liberally  but  have  required  that  the  minor  have  a  complete  understand- 
ing of  the  particular  operation  involved  and  be  close  to  maturity,  in 
order  that  he  understand  the  full  implications  of  his  consent. 
Bonner  v.  Moran,  126  Fed.  2d  121;  Zoski  v.  Gaines,  271  Mich.  1,  26O 
N.W.  99. 

In  view  of  the  state  of  the  law  in  this  matter,  it  is  my  opinion 
that  you  should  perform  an  autopsj^  of  the  type  suggested  on  the  con- 
sent of  the  mother  only  under  the  follov/ing  circumstances: 

(1)  Where  the  nature  and  extent  of  the  autopsy  have  been 
fully  explained  to  the  mother,  and 

(2)  Where  in  your  best  judgment  she  fully  and  completely 
understands  and  appreciates  the  nature,  extent  and  con- 
sequences of  performing  said  autopsy  and  its  effect  upon 
her  right  to  control  the  disposition  of  her  child's 
remains . 

Only  if  both  of  these  two  conditions  are  fully  satisfied  should  such 
autopsy  be  performed.   This  determination  would  have  to  be  made  in 
regard  to  both  the  age  and  mental  condition  of  the  particular  mother. 
For  evidentiary  purposes,  such  consent  should  be  obtained  in  writing. 
It  is  also  of  the  utmost  importance  in  conducting  the  autopsy  that 
the  authorization  given  be  strictly  observed  and  that  its  terms  should 
not  be  exceeded. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2 

RMD/AOS 


OPINION  NO.    979 
August   10,   1955 


SUBJECT: 


Deer  Sir: 


LEGALITY   OF  LAY-OFF   OP   EMPLOYEES  DUE   TO  REDUCTIONS   IN 
FORCE   ON  BASIS   OF   DEPARTi'iENTAL  OR    SERVICE-V/IDE   SENIORITY. 


Reference  Is  made  to   your  recent  request  for  an  opinion 
as  follows: 

REQUEST 

"Pursuant  to  the  provisions  of  section  ll+l, 
the  Civil  Service  CoiUiiiission  has  adopted  a  rule 
governing  order  of  lay  off  in  reductions  in  force. 
Under  this  rule  (No.  26)  it  is  provided  that 
reduction  in  force  in  any  claes  shall  be  treated 
separately  under  each  appointing  officer.   In  case 
of  reduction  in  force,  the  last  person  appointed 
in  the  class  to  that  appointing  officer  is  laid 
off  first.  Thus  a  reduction  in  force  under  one  ap- 
pointing officer  has  no  effect  on  appointees  in  the 
same  class  under  another  appointing  ofiicer.   There- 
fore the  rule  of  the  Commission  provides  that  lay 
offs  shall  be  made  on  the  basis  of  department 
seniority. 


"Certain  employees  have 
to  amend  its  rule  to  provi 
of  service-vride  seniority, 
of  a  reduction  in  force  in 
person  appointed  to  that  c 
service  vrould  be  laid  off. 
be  filled  by  transfer  from 
the  reduction  in  force  occ 
longer  seniority. 


requested  the  Com^Tiission 
de  for  layoff  on  the  basis 
In  other  vjords,  in  case 
a  department,  the  last 
lass  in  the  entire  city 
This  vacancy  would  then 
the  department  in  vhich 
urs  of  the  appointee  with 


"In  discussing  this  proposal  the  v^riter  has  pointed 
out  various  objections  and  administrative  problems 
that  vould  be  created.  These  are  outlined  in  the 
attached  memorandum  and  i-'e  invite  your  particular 
attention  to  item  6  which  raises  a  question  as  to 
power  of  the  Commission  to  adopt  a  rule  which  vrauld 
compel  an  appointing  officer  to  terminate  the  services 
of  an  employee  because  of  a  reduction  in  force  under 
an  entirely  different  appointing  officer. 
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"The  Commission  is  not  committed  to  change  from 
departmental  to  service-wide  seniority  as  a  basis 
for  determining  lay  offs.   lliere  are  administrative 
problems  involved  as  veil  as  policy  matters  and 
these  are  apart  fro.n  the  question  of  legal  authority. 
However  the  employees  have  requested  that  your  advice 
be  sought  as  to  whether  such  a  change  could  be  made 
by  the  Civil  Service  Commission  under  section  1L|.1, 
114.8,  and  iSk  of   the  Charter." 

Item  6,  referred  to  above,  reads  as  follows: 

"6.   Section  ll+8  of  the  charter  provides  that  whenever 
a  civil  service  position  is  to  be  filled,  the 
appointing  officer  shall  make  a  requisition  on 
the  Civil  Service  Commission  and  the  Commission 
shall  certify  the  name  of  the  person  standing 
highest  on  the  list  of  eligitles  for  appointment 
to  the  position.   Thus,  the  eligible  becomes  an 
apoointee  in  a  particular  classification  in  a 
particular  department  by  appointment  of  the 
head  of  that  department.   He  acquires  a  vested 
right  and  status  in  that  position  but  in  no 
other.  He  is  subject  to  the  administrative 
control  of  his  department  head  and  to  no  other. 
He  may  only  be  removed  from  his  position  by  his 
appointing  oificer  and  by  no  other,  and  as 
follows: 

"a)   Thile  serving  a  probationary  appointment 
(section  11|8;   b)  after  completing  his  proba- 
tion by  action  initiated  by  the  head  ox  the 
department  under  the  dismissal  proceedings 
(section  lSk)l        and  c)  in  a  reduction  of  force. 

"Section  iSlj.  dealing  with  removal  for  cause 
provides  that  nothing  therein  shall  restrict 
or  limit  the  rule  of  the  Civil  Service  Commission 
governing  lay-offs  due  to  reduction  in  force. 
Section  ll+l  provides  that  the  Civil  Service 
Commission  shall  adopt  rules  to  carry  out  the 
civil  service  provisions  of  the  charter  and 
'except  as  otherwise  provided  in  the  charter 
such  rules  shall  govern  -  ^^  f   lay-offs  or  re- 
ductions in  force  due  to  lack  of  worK  or  funds, 
retrenchment  or  completion  of  work  ^c-  «-  ^   and 
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such  other  matters   as   are  not   in  conflict 
vdth  the   charter.'      I  doubt  that   this 
language  gives   the  Coramission  power  to 
adopt  a  rule   setting  up  a  procedure  vhich 
would  abridge  or   impair  the   administrative 
control  of  the   departrient  head  by  compelling 
him  to  terminate  the   appointment   of  one  of 
his  employees  because  of   a  reduction  in  force 
occurring  in  another  department." 

OPINION 

Section  l[|.l  of  the  City  charter  empowers  the  Civil  Service 
Commission  to  adopt   its   own  rules   governing  lay-offs   or  reductions 
in  force  due  to  the   above  mentioned  csuses  provided  they  are  not 
inconsistent   with   other   charter  provisions.      The   law  generally  also 
requires  that   such  rules  be  reasonable   and  not    arbitrarily  dis- 
criminatory or   fraudulent   in  their   application.      (Villain  v.   Civil 
Service  Commission,   l8  C.   2d  861,   11?  P.   2d  880j     Dierssen  v.   Civil 
Service    Commission,   k3  C.A.   2d  53,    HO   P.    2d  5l3;      Terry  v.    Civil 
Service  Commission  of  San  Francisco,   108  C.A.   2d  861,   21+0  P.    2d  691.) 

Your   statement   of  facts    sho^s   that   the    Commission  has 
embodied  its   power   in   such  respect   for   quite   sone   time   under  Rule 
26,   providing  that  lay-off   deteroiinations   in  any  given  classifica- 
tion of   civil   service   employment  be  made   according   to   seniority 
v.dthln  the   affected  departnent.      You  also   state   various   adminis- 
trative  and  policy  reasons  why   the   Com.Tilsslon  has  resisted  thus 
far  requests   from  certain  employees   that   said  departmental  rule 
be   abandoned  in  favor   of   a  broader   service-wide   seniority  rule. 
Those  reasons   seem  to  me   to  be    sufiicient    for   the  Commission  to 
continue   operating  under   Rule  26,    if   it   so  desires,    inasmuch  as 
its   adherence   to   seniority  determined  on  a  departmental  basis 
does  not   appear   to  be   an  unreasonable   handling  of   the   problem 
vhen  considered  as   a  whole.      (Shannon  v.   I'icKlnley,   62  C.A.   2d  l69, 
lljij.  F,   2d  I4.33;      State   ex  rel   Salverson  v.    City  of  I'lllwaukee,    et   aL, 
229  Wise.   351,   ^k  W.v.'.   2d  6Ii.0.) 

On  the   other   hand,    and  on  the  basis   of  the    same   authority, 
if  the  Commission   should   see   fit   to   amend  Rule  26  by  the  method  pre- 
scribed in  Section  II4.I   of   the   City  charter,    so  as   to  place   lay-offs 
due   to  reduction   in  force   on  a   service-wide  basis   of  seniority,   I 
believe   the    charter    and   lavs   generally  permit   such  a  change   in  the 
rule   as   distinguished  from  requiring  it.      v'hlle  undoubtedly  a  large 
number   of   city  employees  have   acquired  i.hat   you  term  "vested  right 
and  status"   to  their  positions   under  the    long-standing  departmental 
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rule  of  seniority,  nevertheless  it  is  not  such  a  closed-door  right 
or  status  that  it  may  not  be  made  to  yield  to  the  Commission's  gen- 
eral power  under  said  Section  ll+l  to  change  its  rules  in  any 
reasonable  vay  it  may  deem  for  the  good  of  the  service.   The  only 
exceptions  would  be  cases  actually  pending  before  the  Commission 
at  the  time  when  such  a  change  in  the  rules  takes  place. 

It  is  true,  as  you  have  observed,  that  a  combined  reading 
of  Sections  lij-1,  11+8  and  iSk  of   the  charter  shows  the  various 
departmental  heads  of  the  city  given  certain  administrative  rights 
along  vrith  the  Commission,  and  also  shows  the  methods  by  v/hich 
civil  service  employees  attain  either  temporary  or  permanent  status, 
but  such  rights  are  not  in  derogation  of  the  more  general  and 
overall  right  established  in  the  Commission  to  adopt  rules  and 
change  them  in  good  faith  in  such  manner  as  it  may  deem  appropriate. 

You  are  therefore  advised  that  it  would  be  within  the 
discretion  of  the  Comraission  to  change  its  seniority  rules  governing 
lay-offs  or  reductions  in  force  from  the  present  departmental  type 
to  the  service-wide  type,  but  it  is  not  a  requirement  of  the  law. 
However,  it  is  highly  probable  that  a  change  over  to  seniority 
rule  on  a  city-wide  basis  would  precipitate  considerable  litigation 
and  your  observation  that  such  a  course  should  be  undertaken  only 
for  compelling  reasons  seems  to  be  appropriate. 

Very  truly  yours, 


DION  R.  HOLM 
City  Attorney 

TO:  "ILL I An  L.  HENDEaSON 

Personnel  Director  and  Secretary 
Civil  Service  Comnisslon 
l5l  City  Hall 
San  Francisco  2 

RJR/BJl/ 


Opinion  Ko.  980 
August  11,  1955 

SUBJECT:  PUP.CT^ASE  AND  USE  TAX;  ELECTRIC  SIGNS  FABRICATED  IN 
OAiaAND  AND  INSTALLED  IN  SAN  FRANCISCO,  SUBJECT  TO 
TAX,    NATURE   OF   PROPERTY. 

Dear   Sir: 

This  office  is  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"It  would  be  appreciated  if  you  would  give  the 
Revievr  Board  an  opinion  as  to  whether  the  electrical 
signs,  fabricated  by  the  Electrical  Products  Corpora- 
tion in  Oakland  and  installed  on  buildings  or  other 
structures  in  San  Francisco,  are  subject  to  the  local 
purchase  and  use  tax  and  as  to  whether,  when  such  is 
installed  either  through  sales  or  rental,  the  signs 
become  a  part  of  the  real  property  where  they  are 
installed  or  continue  to  be  tangible  personal  property." 

0  P  _I  N  J  0  N 

1.  The  electric  signs  that  are  fabricated  In  Oakland  and  installed 
in  San  Francisco  by  the  Electrical  Products  Corporation  under  a 
lease  agreement  whereby  the  Electrical  Products  Corporation  retains 
title  to  the  signs  and  under  which  agreement  the  signs  are  specif- 
ically made  personal  property  are  subject  to  tax  under  the  Purchase 
and  Use  Tax  Ordinance  of  the  City  and  Coimty  of  San  Francisco. 

2.  In  the  course  of  tiie  installation  of  electric  signs  on  build- 
ings the  sign  must  be  attached  to  the  building  and  the  electric 
wiring  and  conduits  must  be  connected  to  the  electric  outlets. 
The  question  arises  whether  for  purposes  of  taxation  these  signs 
become  part  of  the  real  property  or  are  "fixtures".  Ruling  No,  11 
of  the  Administrative  Code,  1921,  of  the  Board  of  Equalization  Sale 
and  Use  Tax  Rules  end  Regulations  defines  the  word  "fixtures"  as 
"things  which  are  accessory  to  a  building  and  which  do  not  lose 
their  identity  as  accessories  when  placed  or  installed.   Fixtures 
include  such  things  as  .  .  .  lighting  fixtures  and  signs."  Under 
the  above  definition  these  signs  are  fixtures  and  taxable  as  such. 
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In  some  instances  the  signs  belong  to  someone  other  than  the  owner 
of  the  realty  and  the  Electrical  Products  Corporation  installs 
the  electric  neon  tubing  on  the  signs  connecting  the  wires  and 
conduits  to  the  building.   The  neon  tubing  is  a  part  of  the  sign 
and  would  be  considered  an  integral  part  of  it.   The  sign  under 
the  rule  set  forth  above  being  a  fixture  would  not  become  a  part 
of  the  realty. 

3.   Signs  have  been  installed  under  the  rental  agreement  used  by 
the  Electrical  Products  Corporation  and  at  a  later  date  a  sign  may 
be  sold  to  the  building  owner  or  to  someone  else.  The  sale  is  the 
sale  of  a  "fixture"  and  is  taxable  as  such. 

ij..  Section  I8.I  of  the  Purchase  and  Use  Tax  Ordinance  of  the  City 
and  County  of  San  Francisco  will  be  aoplicable  only  when  the  terms 
of  the  section  have  been  met. 

Respectfully  submitted. 


DION  R.  ?IOLM 
AOS/TJB  City  Attorney 


TO:   Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco   2,    California 


OPINION  NO.  981 
August  17,  1955 

SUBJECT:   CITY  PLANNING,  STIPULATION  LIMITING 
BLOCK  COVERAGE  BY  IMPROVEMENTS, 
APPLICATION  TO  INDIVIDUAL  LOTS. 

^^^^  ^^^'  REQUEST 

You  request  that  I  advise  you  as  to  the  correct  interpreta- 
tion of  a  stipulation  affecting  certain  property  upon  which  an  appli- 
cation to  build  has  been  filed. 

"The  stipulation  provides  that  the  building  coverage 
in  any  one  block  of  the  area  covered  by  the  reclassifica- 
tion shall  not  exceed  65  per  cent.  The  applicant's 
building  would  cover  75^  of  the  lot  involved,  and  his 
contention  is  that  since  existing  buildings  on  the  rest 
of  the  block  have  lower  coverage  than  65  percent,  he 
should  be  allowed  to  build  as  requested, 

"The  question  is  whether  the  stipulation  should  be 
interpreted  as  restricting  each  separate  lot  to  a  maximum 
of  65  per  cent  coverage  or  whether  all  applications  for 
individual  buildings  which  do  not  bring  the  total  coverage 
for  the  block  over  65^  should  be  approved  as  satisfying 
the  requirement." 

OPINION 
The  stipulation  reads  as  follows: 

"...  the  building  coverage  of  any  one  block  shall 
not  exceed  65  per  cent  of  said  block." 

The  information  provided  me  by  your  office  indicates  that  the 
stipulation  was  entered  into  with  the  M.  Corporation,  which  intended 
to  develop  these  particular  blocks  on  Laurel  Heights,  and  that  the 
present  applicant  is  a  successor  in  interest  of  that  corporation. 
The  stipulation  binds  "the  applicants  and  their  successors  in  in- 
terest."  The  stipulations  were  embodied  in  Resolution  No.  2953 
adopted  by  the  City  Planning  Commission  in  19^5.   I  have  also  been 
informed  that  there  still  remain  some  unimproved  lots  in  this  partic- 
ular block. 

Your  question  narrows  down  to  whether  this  particular  building 
will  violate  the  stipulation. 

Although  resolutions  are  not  law  in  the  strict  sense,  never- 
theless, the  general  rules  of  interpretation  have  been  held  appli- 
cable to  them.    2  Sutherland,  Statutory  Construction,  p.  266. 

The  wording  of  the  stipulation  is  clear.  It  limits  the  build- 
ing coverage  of  any  one  block  to  65^  of  that  block.  Accordingly,  the 
answer  to  your  question  must  be  that  this  particular  building  will 
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not  violate  the  stipulation  under  consideration  for  its  construction 
will  not  exceed  the  65^  block  cove rage -minimum.   This  conclusion  is 
buttressed  by  the  fact  that  in  the  same  resolution,  in  other  places, 
the  term  "lot"  was  frequently  used,  indicating  that  the  Planning 
Commission  intended  a  distinction.  McCarthy  v.  Board  of  Pire  Com- 
missioners, 37  Cal.  App.  495.   And  certainly  the  terms  "lot"  ana 
"block"  have  acquired  such  a  technical  meaning  in  planning  that  it 
must  be  concluded  that  when  the  resolution  said  "block"  it  intended 
the  larger  area  as  distinguished  from  individual  lots  comprising  the 
block. 

I  should  like  to  make  it  clear  that  I  am  only  deciding  the 
question  that  this  particular  building  does  not  violate  the  stipula- 
tion under  consideration.  Whether  this  particular  permit  should  be 
granted  is  a  matter  addressed  to  the  consideration  and  discretion 
of  the  Planning  Commission.   Pursuant  to  the  conclusions  reached  in 
my  Opinion  No.  845  (May  26,  1954),  you  have  the  right  to  pass  upon 
the  merits  of  this  application  and  whether  it  should  be  granted, 
even  though  it  meets  all  minimum  requirements.   In  reaching  your 
conclusion  you  should  consider  the  possibilities  and  probabilities 
of  future  construction,  its  effect  on  adjacent  homeowners  and 
future  builders,  the  problems  raised  by  granting  this  permit,  and 
any  facts  which  would  concern  the  general  health,  safety,  comfort, 
convenience  and  welfare  of  the  neighborhood  and  its  inhabitants. 
What  conclusion  should  be  drawn,  and  the  advisability  of  granting 
the  permit  being  considered,  are  strictly  matters  within  the  dis- 
cretion of  the  City  Planning  Commission,  and  properly  determinable 
by  it. 

You  are  so  advised. 

Yours  very  truly, 

DION  R.  HOLM,  City  Attorney. 

TO:   PAUL  OPPERMANN,  Director 
of  Planning 
100  Larkin  Street 
San  Francisco  2 


RS/WFB 


OPINION  MO.  982 


August  17^  195: 


SUBJECT:      HEALTH  SERVICE   SYSTEM --ELIGIEILirY  ?CR  i'S'SZRSHI? 
II."  BY  TEACHERS   V,"KO  V.-ITHZRA>;   THE  I?.    riTY  ?ETI?Z^Z^•T 
SYSTEM   CCNTRIEUTICKS   AM)  DEFOSIT    Zy^V.  VriTH   STATE 
RETIREMENT  SYSTEM;   EFFECT  CF    wITI-ITRArtAL-o  BY 
EMPLOYEES  GErSRAJLLY 

Gentlen".en: 

I  have  your  request  for  opinion  as   f  ollovrs  : 

REQUEST 

"The  Health  Service  Eoard^  at  its  Reg^alar 
Meeting  held  last  night,  instructed  the  Secretary 
to  request  of  you  an  opinion  1)  on  the  status  of 

teachers  v.-ithdrav.'ing  City  and  Covj-.ty  Retirement 
funds  at  retirer.ent  date,  for  deposit  v,-ith  State 
Retirer^ent  \inder  a  nev;  lav.-,  by  vrhich  their  retire- 
ment pai^Tients  are  in  so-e  cases  rr:aterially  in- 
creased . 

Heretofore  the  vrithdravral  of  f'^nds  at 
retirement  has  teen  considered  ty  this  depart- 
ment, as  by  the  Retirerr.ent  System,  a  resigna- 
tion, and  has  rendered  the  retiring  r.er.cer 
ineligible  fcr  further  ne~bership  in  the  Health 
Service  System. 

"2)  If  your  opinion  is  that  Health  Service 
membership  vrould  be  legal  after  such  v.-ithdrawal 
for  these  teachers,  is  the  inference  to  be  rr.ade 
that  all  retiring  er:ployees  vrithdrav/ir^  Retire- 
ment System  fur.ds  for  any  reason,  v.'ould  be 
eligible,  under  the  Charter,  for  continued 
I  Health  Service  membership? " 

C  P  I  N  I  0  N 

In  my  opinion  such  teachers  are  not  eligible  fcr  contin- 
ued membership  in  the  Health  Service  System. 

Section  172.1,  subd.  1,  of  the  Charter  states  in  material 
1   part : 

"A  health  service  system  for  m.unicipal  employees 
is  hereby  established.   Said  system,  shall  be 
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administered  by  a  board  to  be  knovm  as  the  health 
service  board.  The  members  of  the  system  shall 
consist  of  all  employees  of  the  city  and  county 
who  are  members  of  the  retirement  system  and  all 
teachers  and  employees  of  the  board  of  education 
who  are  members  of  said  retirement  system." 

Subd.  3  thereof  provides: 

"The  board  shall  have  power:  .  .  . 

"(e)  To  make  provision  for  the  participation 
in  the  benefits  of  the  system  by  the  dependents  of 
members,  retired  municipal  employees  and  temporary 
municipal  employees,  provided  that  such  participa- 
tion shall  be  without  cost  to  the  city  and  county." 
(Emphasis  added) 

Thus  persons  who  have  ceased  to  be  employees  are  eligible 
for  continued  membership  in  the  Health  Service  System  only  if  (l) 
they  are  "retired  municipal  employees,"  and  (2)  if  the  Board  has 
exercised  its  power  to  provide  for  membership  by  persons  in  that 
category.  Under  the  Charter  an  employee  whose  employment  terminates 
by  "retirement"  cannot  have  Retirement  System  contributions  refunded 
to  him.   (§§165.2  (F),  168. 1.8,  17I.I.8;  cf.  S.F.  Mun.  Code,  §227). 
If  a  terminating  employee  withdraws  his  Retirement  System  contribu- 
tions, his  employment  does  not  cease  by  "retirement.  '  The  numerous 
references  in  the  Charter  to  "retired  persons,"  "retired  members, 
"member  retired,"  "person  who  has  retired,"  (§§159,  163,  163  (b), 
165  (b),  165.1.1,  165.3.2,  I65.2  (B),  165.2  (J),  166  (a),  168.1.2, 
171.1.12),  are  all  to  employees  whose  employment  has  ceased  and  who 
have  left  their  contributions  with  the  Retirement  System.  The  ex- 
pression in  §172.1,  subd.  3  (e),  "retired  municipal  employees," 
means  the  same.  For,  in  the  absence  of  anything  in  a  statute  clear- 
ly indicating  a  contrary  Intent,  where  the  same  word  or  phrase  is 
used  in  different  parts  of  a  statute,  it  will  be  presumed  to  be 
used  in  the  same  sense  throughout.   (Ransome-Crummey  Co.  v.  Wood- 
hams,  29  C.A.  356.  360j  Green  Inv.  Co.  v.  McColgan,  60  C.A.  2d  224, 
233;  59  C.J.  1003)  Employees  whose  employment  has  ceased  and  who 
have  withdrawn  their  Retirement  System  contributions  are  therefore 
not  "retired  municipal  employees"  and  they  may  not  continue  as 
members  of  the  Health  Service  System. 

The  Health  Service  Board  has  not  been  empowered,  nor  has 
it  attempted,  to  make  provision  for  participation  in  the  benefits 
of  the  Health  Service  System  by  former  employees  who  have  with- 
drawn their  contributions  from  the  Retirement  System.   Under  its 
rules  and  regulations  the  only  former  municipal  employees  for  whom 
participation  in  the  benefits  of  the  Health  Service  System  has  been 
provided  are  those  who  have  left  their  retirement  contributions 
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with  the  Retirement  System.   (See  Part  IV,  §§48-54,  Rules  and 
Regulations  of  the  Health  Service  System  Relating  To  Membership  In 
Plan  I). 

You  are  advised  that  In  my  opinion  teachers  whose  employ- 
ment ceases  and  who  withdraw  their  City  and  County  Retirement 
System  contributions  for  deposit  with  the  State  Retirement  System 
are  not  eligible  to  continue  as  members  of  the  Health  Service 
System.  The  same  applies  to  any  terminating  employee  who,  for 
whatever  reason,  withdraws  his  Retirement  System  contributions. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
GEB/LSM 

To:  Health  Service  System 
61  Grove  Street 
San  Francisco  2 

Attention:  Mrs.  Zella  B.  Haynes 

Secretary,  Health  Service  Board 


OPINION  NO.  983 
August  18,  1955 

SUBJECT:   SECTION  22  OP  THE  CITY  CHARTER  AS  APPLIED  TO  TliE 
HEALTH  SERVICE  BOARD  AND  THE  ^JEI^iBERS  THEREOF  VIITH 
RELATION  TO  THE  HEALTH  SERVICE  SYSTEl^I  FUNCTIONS 
AND  OFFICE  ADMINISTRATION. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion,  as  follows: 

R  E  C  U  E  S  T 

"I  am  writing  to  ask  for  your  virltten  interpretation 
of  Section  22  of  the  City  Charter  as  applied  to  the  Health 
Service  Board  and  the  members  thereof  with  relation  to  the 
Health  Service  System  functions  and  office  administration. 
As  you  are  no  doubt  aware,  the  Medical  Director  is  appointed 
by  the  Board  and  serves  at  its  pleasure,  and  under  the  Rules 
and  Regulations,  Section  8  (enclosed)  'shall  be  responsible 
to  the  Health  Service  Board  for  the  efficient  administration 
of  the  System  and  the  Co-ordination  of  the  various  divisions 
of  Plan  I.'   Does  Section  22  apply,  in  these  circumstances — 
particularly  the  second  paragraph  thereof?" 

OPINION 

The  Health  Service  System  is  a  department  of  the  City  and 
County  government.   (Charter  §172.1,  Opinion  No.  31+85,  dated  April  28, 
191+3;  Opinion  No.  529  dated  April  17,  1952;  Butter  worth  v.  Boyd, 
12  Cal.  2d  11+0) 

Charter  §20  provides,  in  part,  that  the  chief  executive 
appointed  by  each  board  shall  have  the  povjers  and  duties  of  a  depart- 
ment head,  except  as  otherwise  specifically  provided  in  this  charter, 
and  that  each  appointive  department  head  shall  be  immediately  respon- 
sible to  his  board  for  the  administration  of  his  department. 

Charter  §21  provides  that  the  mayor  or  the  board  of  super- 
visors (among  others)  may  inquire  into  matters  affecting  the  conduct 
of  any  departraent  of  the  city  and  county,  and  for  that  purpose  hold 
hearings,  subpoena  witnesses,  and  compel  production  of  records. 

The  first  paragraph  of  Charter  §22  provides  generally  that, 
except  for  the  purpose  of  inquiry,  the  mayor  and  board  of  supervisors 
shall  deal  with  the  administrative  or  other  functions  for  which 
elective  boards  are  responsible,  solely  through  the  board  concerned, 
or  its  chief  executive  officer.   Further  that,  except  for  the  purpose 
of  Inquiry,  each  board  in  the  conduct  of  the  administrative  affairs 
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under  Its  control  shall  deal  with  such  matters  solely  through  its 
chief  executive  officer. 

The  second  paragraph  of  Charter  §22  forbids  the  board  of 
supervisors,  or  its  committees  or  any  of  its  members,  to  dictate, 
suggest  or  interfere  vjith  appointments,  promotions,  compensations, 
disciplinary  actions,  contracts,  requisitions  for  purchases,  or  other 
administrative  recommendations  or  actions  of  department  heads  under  a 
board.   It  goes  on  to  state  that  the  board  of  supervisors  and  each 
board,  relative  to  the  affairs  of  its  own  department,  shall  deal  vjith 
administrative  matters  only  in  the  manner  provided  by  the  Charter. 
Further  that,  any  prohibited  dictation,  suggestion  or  interference  on 
the  part  of  any  supervisor  or  member  of  a  board  is  official  miscon- 
duct. Provided,  hovjever,  that  nothing  therein  shall  restrict  the 
power  of  hearing  and  inquiry  as  provided  in  the  Charter.   (As  to  the 
pov;er  of  hearing  and  inquiry,  see  §21,  suramarized  above.) 

Charter  §172.1,  subd.  2,  states  that  the  president  of  the 
health  service  board  shall  act  as  the  appointing  officer  under  the 
civil  service  provisions  of  the  Charter  for  the  appointing,  disci- 
plining and  removal  of  such  employees  as  may  be  authorized  by  the 
board.  Subd.  3(d)  authorizes  the  health  service  board  to  appoint  a 
medical  director  viho  shall  hold  office  at  its  pleasure.   Subd.  3(c) 
authorizes  the  board  to  make  rules  and  regulations  for  the  transac- 
tion of  its  business. 

Section  8  of  the  rules  and  regulations  adopted  by  the 
health  service  board  provides,  among  other  things,  that  the  medical 
director  shall  be  responsible  to  the  health  service  board  for  the 
efficient  administration  of  the  system;  that  when  he  deems  it  neces- 
sary to  take  disciplinary  action,  he  shall  submit  his  recommendations 
to  the  health  service  board  for  action j  that,  except  for  those  matters 
under  the  civil  service  provisions  of  the  Charter,  and  as  otherwise 
provided  in  these  rules  and  regulations  and  §172.1  of  the  Charter, 
he  shall  have  the  status  of  a  department  head  imraediately  responsible 
to  the  health  service  board;  and  that  when  a  vacancy  exists  in  the 
position  of  medical  director  or  during  his  absence,  the  secretary  of 
the  health  service  board  shall  assume  the  executive  and  administrative 
powers  and  duties  of  the  medical  director. 

It  is  my  opinion  that,  by  virtue  of  the  authority  vested  in 
him  by  §8  of  the  board's  rules  and  regulations,  the  medical  director 
is  the  board's  chief  executive  officer  and  occupies  the  position  of 
a  department  head;  but  he,  of  course,  is  not  the  appointing' officer 
under  the  civil  service  provisions  of  the  Charter  for  the  appointing, 
disciplining  and  removal  of  such  employees  as  may  be  authorized  by 
the  board.   It  is  further  my  opinion  that  the  medical  director  is 
responsible  to  the  board  for  his  administration  of  the  system  and 
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that  the  board  should  deal  through  the  medical  director  with  those 
adrainlstrative  affairs  of  the  system  vrhlch  do  not  involve  the 
appointing,  disciplining  and  removal  of  employees.   Individual 
members  of  the  board  have  not  been  given  power  to  interfere  with 
the  administrative  actions  of  the  medical  director  and,  in  my 
opinion,  should  not  do  so.   (Charter  §§22,  172.1,  223) 

You  are  aJvised  accordingly. 

Respectfully  submitted. 


DION  R.  HOm 
City  Attorney 

GEBtLSH 


TO:   Health  Service  System 
61  Grove  Street 
San  Francisco  2,  California 


OPINION  NO.  984 

August  19,  1955 

SUBJECT:   ZONING   APPEAL  TO  BOARD  OP  SUPERVISORS  OF  RE ■ 
ZONING  RESOLUTION  OP  CITY   PLANNING  COMMISSION; 
PROCEDURE  OP  BOARD  ON  ADVICE  BY  DIRECTOR  OF 
PUBLIC  WORKS  OP  INSUFFICIENCY  OF  SIGNATURES  TO 
PROTEST;  TIME  RESTRICTION. 

Gentlemen; 

I  am  in  receipt  of  your  request  for  opinion  dated  August  lb, 
1755^  as  follows: 

REQUEST 

"It  is  requested  that  you  render  an  opinion  on  the  follow- 
ing matter. 

"On  July  7,    1?35,    Mrs.  Elizabeth  A.  Lacey  submitted  to  the 
Board  of  Supervisors  ^.n  appeal  from  the  decision  of  the 
City  Planning  Commission  by  its  resolution  No.  4437> 
adopted  June  23,  I'^'SS,  rezonin^  from  first  residential  dis- 
trict to  llght'^industrial  district  the  800  Block  on  Innes 
Avenue,  at  the  southeast  corner  of  Griffith  St.   With  the 
appeal  Mrs.  Lacey  submitted  a  petition  signed  by  various 
property  owners  of  the  area, 

"On  July  8th  the  appeal  was  transmitted  to  the  Director  of 
Public  V/orks  for  determination  of  the  sufficiency  of  the 
signatures  with  respect  to  the  percentage  of  the  area 
represented  by  the  appellants.   On  July  19th  the  Director 
of  Public  Works  advised  that  the  signatures  had  been 
checked  and  it  had  been  found  that  they  represented  less 
than  the  20fo   required.  Mrs.  Lacey  was  so  Informed  on  July 
21. 

"Mrs.  Lacey  now  contends  that  she  did  secure  the  necessary 
percentage  of  signatures. 

"According  to  the  Department  of  Public  Works,  Mrs.  Lacey 
has  obtained  signatures  for  13^  of  the  entire  property  con- 
tained in  the  area.   It  will  be  noted  that  a  large  portion 
of  the  area  is  occupied  by  Housing  Authority  property. 

"Based  on  the  facts  as  they  appear,  would  you  kindly  render 
your  opinion  as  to  the  proper  procedure  to  be  followed  in 
the  matter." 

OPINION 

Charter  Section  117  provides  that  an  appeal  may  be  taken  from 
a  decision  by  the  City  Planning  Commission  approving  a  proposed 
zoning  change.  The  procedure  for  such  an  appeal  is  set  forth  in 
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Section  117,  the  pertinent  part  of  which  reads  as  follows: 

"...  that  appeal  may  be  taken  from  the  ruling  of 
the  commission  by  filing  written  protest  with  the  board 
of  supervisors,  and  if  such  protest  is  subscribed  by  the 
owners  of  twenty  per  cent  of  the  property  affected,  the 
supervisors  shall  fix  a  time  and  a  place  for  hearing  such 
objections  which  shall  be  not  less  than  ten  nor  more  than 
thirty  days  after  such  filing,  and  must  decide  thereon 
within  ten  days  of  the  start  of  such  hearing,  provided 
that,  if  the  full  membership  of  the  board  is  not  present 
on  the  last  day  on  which  said  objections  are  set  or  con- 
tinued for  hearing  within  said  period,  the  board  may  post- 
pone said  hearing  and  decision  thereon  until,  but  not  later 
than,  the  full  membership  of  the  board  is  present;  provided, 
further,  that  the  latest  date  to  which  said  hearing  and 
decision  may  be  postponed  on  such  account  shall  not  be  more 
than  ninety  (90)  days  from  the  date  of  filing  of  such  pro- 
test; that  the  supervisors,  by  not  less  than  two-thirds  vote, 
may  disapprove  the  action  of  the  commission,  provided,  how- 
ever, that  any  change  in  zoning,  classification  or  building 
set-back  lines  made  by  the  commission  on  its  own  motion 
shall  require  approval  of  the  supervisors  by  a  two-thirds 
vote;  that  in  case  of  disapproval  by  the  commission  or  by 
the  supervisors  on  appeal  of  a  proposed  change,  such  pro- 
posed change  may  not  be  resubmitted  to  or  reconsidered  by 
the  commission  for  at  least  one  year." 

Section  117  requires  that  the  appeal  be  filed  with  the  Board 
of  Supervisors  within  thirty  days  after  the  Planning  Commission 
resolution  approving  the  change,  and  that  it  be  subscribed  by  the 
owners  of  20^  of  the  property  affected  in  order  to  be  perfected. 
The  "property  affected"  is  all  the  property  located  within  3OO  feet 
of  all  exterior  boundaries  of  the  area  affected  by  the  proposed 
change.   Charter  Section  117;  S.F.  City  Attorney's  Opinion  No.  506 
(February  4,  1952). 

Section  46  of  the  City  Planning  Code  requires  that  as  soon  as 
the  appeal  is  received  by  the  Board  of  Supervisors  it  shall  be  sent 
to  the  City  Engineer,  who  must  check  the  percentages  and  area  affec- 
ted and  report  to  the  Board  as  to  the  percentage  of  the  owners  of  the 
property  affected  who  have  joined  in  said  protest.   Section  46, 
Article  2,  Chapter  II,  Part  II,  San  Francisco  Municipal  Code. 

Section  117  of  the  Charter  provides  that  "if  such  protest 
[appeal]  is  subscribed  by  the  owners  of  twenty  par  cent  of  the  pro- 
perty affected,  the  Supervisors  shall  fix  a  time  and  a  place,  for 
hearing  such  objections  which  shall  be  not  less  than  ten  nor  more 
than  thirty  days  after  such  filing."   (Italics  added.) 

The  City  Engineer  Is  merely  the  investigative  or  technical 
aid  of  the  Board  and  the  eventual  determination  of  the  jurisdiction 
of  the  Board  (the  20^)  and  the  merits  of  the  appeal  are  matters  pro- 
perly determinable  by  the  Board. 
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Section  117  provides  that  the  Supervisors  shall  fix  this 
time  and  place  for  hearing  only  i£  such  protest  is  subscribed  by 
the  required  20^  of  ov/ners.  This  requirement  necessarily  means  that 
the  Board  must  first  determine  that  the  appeal  has  been  perfected  by 
acquiring  this  jurisdictional  20^  of  property  owners.   Therefore, 
when  an  appeal  is  filed,  the  matter  should  be  calendared  for  a  Board 
of  Supervisors  meeting.  At  that  meeting  the  report  of  the  City  En- 
gineer is  to  be  considered  along  with  any  communication  on  this  sub- 
ject on  the  part  of  the  protestants,  and  a  determination  made  as  to 
whether  the  required  20^  has  been  obtained.  If  the  Board  determines 
that  the  "protest  is  subscribed  by  the  owners  of  twenty  per  cent  of 
the  property  affected/'  they  [the  Supervisors]  "shall  fix  a  time  and 
place  for  hearing  such  objections  v/hich  shall  be  not  less  than  ten 
nor  more  than  thirty  days  after  [the]  filing."   That  determination 
is  made  affirmatively  or  negatively  by  an  affirmative  or  negative 
vote  on  the  resolution  fixing  the  time  and  place  of  hearing.   If  the 
Board  finds  the  necessary  20^  has  not  been  obtained,  under  Section 
117>  it  cannot  set  a  time  and  place  for  hearing. 

In  the  instant  case,  I  have  conducted  an  investigation  into 
the  appeal.   I  have  discovered  that  a  large  portion  of  the  property 
affected  is  occupied  by  Housing  Authority  property.  Mrs.  Lacey's 
appeal  must  necessarily  fail  if  this  housing  project  property  is  in- 
cludable in  determining  the  ownership  percentage.   This  housing 
authority  property  must  be  included  in  computing  the  percentage  of 
owners  of  affected  property  who  have  signed.   Property  owned  by  the 
State  is  includable  in  computing  the  percentage.   S.F.  City  Attorney's 
Opinion  No.  132  (May  15>  1950).  All  the  reasoning  which  necessi- 
tated  such  a  holding  is  applicable  here  and  more  emphatically  so. 
The  Housing  Authority  is  "a  public  body  corporate  and  politic." 
The  Housing  Authority  v.  Docto/eiler,  14  Cal.  2d  437,  443  (1939); 
health  and  Safety  Code  Sections  34240,  34310.   As  such  it  is  a  State 
agency  and  is  not  an  agent  of  the  city  in  which  it  functions. 
Housing  Authority  v.  Los  Angeles,  38  Cal.  2d  853  (1952).    It  is  ad- 
ministered  by  and  acts  through  a  Board,  much  the  same  as  a  private 
corporation  is  administered  by  a  Board  of  Directors,   Health  and 
Safety  Code  Sections  34270-34283,  34310,  et  seq.   All  housing  pro- 
Jects  constructed  under  the  Authority  are  specifically  made  subject 
to  the  "planning,  zoning,  sanitary,  and  building  laws,  ordinances, 
regulations  applicable  to  the  locality  in  which  the  housing  project 
is  situated."   (Italics  added.)   Health  and  Safety  Code  Section 
34326;   The  Housing  Authority  v,  Dockweiler,  supra,  p.  444. 

The  members  of  the  Board  act  for  the  Authority  and  are  re- 
quired to  make  the  decisions  necessary  to  protect  and  safeguard  the 
general  safety,  comfort,  health  and  welfare  of  the  Inhabitants  of 
the  project.  In  the  instant  case,  the  housing  project  represents 
a  very  substantial  portion  of  the  property  affected  and  has  every 
right  to  be  included  in  any  zoning  change  or  proposal  which  might 
affect  the  area  or  its  people  or  any  of  its  affairs.  In  fact,  the 
projects  are  specifically  made  subject  to  the  planning  and  zoning 
laws,  ordinances  and  regulations  of  the  municipality.   Health  and 
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Safety  Code  Section  34325;  The  Housing  Authority  v.  Dockweller, supra. 
It  would  be  most  Inequltab le  and  prejudicial  to  the  Authority  and  Its 
inhabitants  to  exclude  so  substantial  a  part  of  the  area  affected 
and  its  citizens  from  any  participation  in  zoning  matters. 

The  housing  project  property  is  clearly  includable  in  compu- 
ting the  percentages.   With  such  property  included,  Mrs.  Lacey  has 
only  13^  of  the  property  affected,  far  below  the  required  20^. 

In  view  of  what  has  been  said  above,  it  is  my  opinion  that  the 
Board,  legally,  could  reach  only  one  conclusion  in  this  matter,  i.e., 
that  Mrs.  Lacey  did  not  have  the  required  20%,      that  the  Board  was 
without  jurisdiction  for  this  reason  and,  therefore,  that  it  cannot 
fix  a  time  and  place  for  hearing.  To  calendar  the  matter  for  the 
purpose  of  fixing  a  time  and  place  for  hearing  would  be  an  idle  act. 
Since  the  law  does  not  require  idle  acts,  you  are  advised  that  Mrs. 
Lacey  should  be  informed  that  the  Board  of  Supervisors  has  no 
Jurisdiction  to  consider  the  appeal. 

You  are  so  advised. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney 


TO:   BOARD  OP  SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  John  R.  McGrath, 
Clerk  of  the  Board. 


RS/LSM 


984-A 
August  23,  1955 


Board  of  St^ervlsors 
235  City  Hall 
San  Frimolsco  2 

Re;  Proposed  amendment  to  Charter  Section  6 

^ar  Madam  and  Gentleneni 

At  the  meeting  of  your  Honorable  Board  of  August  22,   1953,  request 
was  made  that  this  office  confirm  in  writing  the  oral  advice  therein 
fl;lven  to  the  effect  that  the  proposed  amendment  to  Charter  Section 
t,   allowing  absence  from  the  state  by  city  and  county  officers  for 
not  more  than  twenty-one  (21)  days,  without  the  necessity  for  pro- 
curing permission  therefor  from  the  Mayor  and  the  Board  of  Super- 
visors, would  not  operate  to  abrogate  your  rule  requiring  that  a 
supervisor  must  first  obtain  Boaz*d  consent  to  be  absent  from  a 
meeting. 

Please  be  informed  that  such  is  the  considered  opinion  of  this 
office*  The  rule  of  your  Board  and  the  proposed  amendment  to 
Section  6  are  oonqpletely  coo^atlble,  and,  in  reality,  have  to 
do  with  different  subjects.  Your  rule,  being  allowed  by  the 
provisions  of  Charter  Section  19,  has  the  force  and  effect  of 
law  and  has  a  dignity  equal  with  a  charter  provision,   (Viner 
v.  Civil  Service  Coonn.,  39  Cal«  App.  (2)  436;  Bruce  v.  Civil 
Service  Board,  6  Cal.  App,  (2)  633;  Mitchell  v,  McKevitt, 
128  Cal,  App,  438)   Since  your  rule  deals  with  a  particular 
subject,  i.e,,  absence  of  a  supervisor  fr<»i  a  meeting,  it  is 
deemed  to  control,  for  its  own  purposes,  the  general  subject 
contained  in  the  proposed  charter  mendnent,  i.e.,  absence 
I  from  the  state  of  city  and  county  officers  in  general. 

Hence,  it  is  my  conclusion  that  if  the  proposed  amendment  to 
Charter  Section  6  be  ad<n)ted,  it  will  not  effect  an  abrogation 
I  of  the  Board  of  Supeznrisors  rule  in  question. 

Of  course,  if  a  superviaer  wmAm  and  was  granted  a  request, 
pursuant  to  the  proposed  nmadment  (assuming  its  adoption), 
to  absent  himself  from  the  state  for  a  period  iMCtr  than 
21  days,  such  consent  would  ioQjlicltly  include  Board  consent 
for  absence  from  meetings  during  the  period  provided  for 
absence  from  the  state.  That  is,  the  Board  consent  would 
be  for  all  piArposes  for  which  consent  would  be  required. 

Yours  truly, 

DION  R,  HOLM 
City  Attorney 
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OPINION  NO.    985 
September  2,    19^5 

SUBJECT:    EP7LCT   OP  ARTICLE  8   CHAPTER  $,    PART   2,    DIV,    2,    TITLE  3, 
G0VERM'7x]NT    CODE   (A.E.    37^7,    19^5   LEGISI/xTURE)    REU^TING 
TO  REAL  ESTiiTE   COM'ISSICNS    ON  PROCEDURE   CP   CITY  AW^ 
COUNTY  IN  SALE  AIID  LEASE   OP  REAL   PROPERTY, 

Dear  Sir: 

I  This   opinion  comes   in  response   to  your  request  as  folloiJS: 

REQUEST 

"Attached  hereto  is  copy  of  a  comraxinication  received 
from  the  San  Prai  Cisco  Real  Estate  Board,  dated  August  1, 
1955,  relative  to  Assembly  Fdll  3757,  ^oassed  by  the  1955 
Legislature,  vhich  authorizes  a  board  of  supervisors  to 
sell  or  leese  real  property  and  to  pay  real  estate  brokers 
commissions  for  their  services  in  developing  sales  or  leases. 

"The  Director  of  Property  is  of  the  opinion  that  under 
Sections  3  and  S2  of  the  Charter  this  new  State  law  may  not 
j     apply  to  the  City  and  County  of  San  Francisco. 

"At  its  meeting  on  "  ednesday,  August  11,  1955,  the 
Finance  Coramittee  directed  that  this  cora'iunication  be  sent 
to  you  T'ith  the  request  that  you  furnish  an  opinion  as  to 
the  effect  of  this  nev  State  legislation  ur^on  the  procedure 
of  the  City  and  County  of  San  Prm  Cisco  for  the  sale  or 
lease  of  real  property," 

OPINION 

I        Assembly  Bill  3757,  enacted  into  law  by  the  1955  Legis- 
lature, does  purport  to  prescribe  the  procedure  by  which  counties 
of  the  state  may  sell  or  lease  real  properties  belonging  to  them 
and  pay  commissions  to  licensed  real  estate  brokers  vjho  render 
services  in  such  transactions.   However,  I  interpret  such  legislation 
to  be  upon  a  matter  strictly  municipal  in  character  and  apiDlicable 
only  to  those  counties  which  do  not  have  charter  provisions  or  local 

'legislation  governing  such  transactions, 

1 

I        You  will  find  that  Sections  92  and  93  of  our  City  Charter 
clearly  outline  the  procedure  h-^   which  real  property  generally 
belonging  to  the  City  and  County  may  be  sold  or  leased  and  it  vests 
such  pox'jer  in  the  "nirector  of  Property  and  the  Board  of  Supervisors. 
Likewise  Section  I|.2  of  the  City  Charter  vests  in  the  Recreation  and 

liPark  Commission  certain  leasing  powers  with  respect  to  the  particular 
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I 

'  real  properties  vmder  its  special  jurisdiction,  subject  to  approval 
by  the  Board  of  Supervisors,   The  same  situation  applies  also  to 
the  selling  or  leasing  of  t)ublic  utility  i^roperties  under  Section 
123  of  the  City  Charter. 

Believing,  therefore,  that  such  sales  or  leases  fall 
strictly  vathin  the  category  of  municipal  affairs  and  that  said 
sections  of  our  City  Charter  prescribe  fully  and  completely  the 
manner  in  which  such  transactions  are  to  be  handled  by  the  City  and 
County,  I  am  constrained  to  hold  that  said  Charter  provisions  are 
controlling  as  to  all  such  transactions  and  that  said  nex^i  general 
state  l&n   is  vholly  inapplicable  to  San  Prenclsco,   (See  Loop  L\imber 
Co,  V.  Van  Loben  Sels.  173  Cal,  228,  232;  Mefford  v.  City  of  Tulare, 
102  C,A,  2d  919;  Kennedy  v,  Ross.  28  Cal.  2d  5"^;  'Jest  Coast 
Advertising  Co.  v.  San  Frsncisco,  II4.  Cal.  2d  5l6,  521, ) 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


RJR/NSW 


To:   John  R.  HcGrath 

Clerl:  of  the  Hoard  of  Suoervisors 
235  City  Hall 
San  Francisco  2 


Opinion  No.  986 
September  8,  19^^ 

SUBJECT:   GAS  TAX  FUNDS,  USE  OP,  FOR  CONSTRUCTION  OF  EXPRESS  V-'AYS 
AND  SUBV'AYS  WHERE  DESIGNATED  AS  MAJOR  CITY  STREETS. 

Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  opinion  as  follows: 

REQUEST 

"I  am  enclosing  correspondence  received  from  the  State 
Legislative  Counsel  in  which  it  is  stated  that  the  use 
of  gas  tax  funds  for  the  purpose  of  constructing  express- 
ways or  other  streets  accepted  by  the  local  Department 
of  Public  Works  is  legal. 

"In  view  of  this  opinion  which  appears  to  conflict  with 
your  own  previous  opinion  would  you  be  good  enough  to 
advise  further  as  I  would  like  to  pursue  this  matter  to 


a  conclusion," 


OPINION 


In  order  to  assist  and  advise  you  for  the  purposes  stated  in  your 
request,  it  is  necessary  to  review  the  orevious  correspondence 
directed  to  mc  by  you  on  this  subject  and  my  replies  thereto.   On 
May  31,  1955  I  received  a  letter  from  you  which  read  as  follows: 

"Sometime  ago  your  office  was  questioned  regarding  the 
possibility  of  using  Gas  Tax  Funds  for  the  direct  or 
indirect  improvement  of  our  transit  facilities.   Would 
you  bo  good  enough  in  this  regard  to  inform  me  at  your 
earliest  convenience  whether  such  funds  might  presently 
be  used  for  such  purposes,  including  construction  of 
olovatod  expressways,  fenorail,  etc.   If  a  constitutional 
amendment  is  required  for  such  use  would  you  please  bo 
good  enough  to  advise  as  I  would  like  to  submit  the  legis- 
lation for  that  purposo." 

In  my  reply  to  this  letter,  I  reviewed  the  legality  of  the  use  of 
gas  tax  funds  for  the  improvement  of  "our  transit  facilities" 
including  the  construction  of  "elevated  expressways.  Monorail,  etc." 
I  advised  you  at  that  time  that  gas  tax  funds  could  not  be  used  for 
such  purposes,  citing  the  provisions  of  the  California  Constitution, 
the  various  statutes  of  the  Stato  of  California  and  the  opinion  of 
the  Supreme  Court  of  the  State  of  Massachusetts  whore  a  similar 
question  concerning  the  use  of  gas  tax  moneys  for  transit  facilities 
was  discussed  and  declared  to  bo  an  illegal  use  of  these  fionds. 
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Somo  tirno  thereafter  you  referred  to  me  a  newspaper  clipping  which 
recited  that  the  Legislature  had  authorized,  from  gas  tax  funds, 
the  purchase  of  a  new  ferryboat  for  the  Benecia-Martlnez  ferry.   In 
my  reply  I  advised  you  that  I  had  investigated  the  question  of  this 
use  of  gasoline  funds  and  found  that  the  act  of  the  Legislature  was 
in  no  way  contrary''  to  my  earlier  advice  to  you  on  the  subject  of 
gas  tax  funds  for  the  improvement  of  transit  facilities.   The  funds, 
which  were  authorized  to  be  used  by  the  Legislature,  for  the  purchase 
of  this  ferryboat,  while  derived  from  the  same  source  as  those  which 
are  allocated  to  cities  and  counties  for  maintenance,  repair  and 
construction  of  streets  and  highways,  were  actually  allocated  from 
the  county's  share  of  that  portion  of  the  tax  fund  which  is  entrusted 
to  the  State  Department  of  Public  Works  for  the  construction  and 
maintenance  of  state  highways  in  counties  in  accordance  with  the  so- 
called  Mayo  formula.   A  review  of  Opinion  2  of  the  Legislative  Co\in- 
sel,  which  was  enclosed  with  your  request  and  which  covers  the 
Benecia-Martinez  ferry,  indicates  that  the  Legislative  Counsel  is 
in  complete  accord  with  my  reply  to  your  inquiry  concerning  the 
purchase  of  the  ferryboat  and  the  operation  of  the  Bonecia-Martinez 
ferry.   I  shall,  therefore,  direct  myself  solely  to  a  discussion  of 
Opinion  1  of  the  Legislative  Counsel  which  in  your  request  you  indi- 
cate may  be  in  conflict  with  t ho  advice  that  I  have  previously  given 
you  on  this  subject, 

I  wish  to  specifically  direct  your  attention  to  the  question  that 
was  proposed  to  the  Legislative  Coiinsel  by  Assemblyman  Charles  W, 
Meyers  and  which  is  designated  as  Question  No.  1,  and  to  which  Opin- 
ion No.  1  is  a  reply. 

This  question  reads  as  follows: 

"May  San  Francisco  use  its  allotment  of  gas  tax  funds  for  the 
construction  of  a  subway  or  elevated  expressway  from  one  end 
of  the  city  to  the  other  for  the  use  of  buses  and  other  vehic- 
ular traffic?"   (Emphasis  Added) 

Your  original  request  to  me  covered  the  use  of  these  funds  for  the 
extension  of  t  he  mionicipal  transit  system,  including  construction  of 
elevated  oxpressw-ys,  monorail,  etc.    I  am  in  complete  a'' cord  with 
the  opinion  of  the  Legislative  Coiinsel  in  answer  to  the  question 
directed  to  him  concerning  the  use  of  these  funds  for  the  construc- 
tion of  subways  or  elevated  expressways  which  would  be  open  not  only 
to^buses  but  all  vehicular  traffic,  and  would  be  designated  and  class- 
ified as  major  city  streets. 
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Tho  Legislative  Counsel's  opinion  in  noway  authorizes  use  of  gas 
tax  funds  for  monorail,  subways,  etc,  which  will  not  bo  used  by 
vehicular  traffic.   Article  XXVI  does  not  permit  use  of  gas  tax 
money  for  "structures  .  .  .  adapted  exclusively  for  use  by  the  cars 
of  tho  .  .  ,  Transit  Authority  and  of  which  motor  vehicles  could 
make  no  use."   See  In  ro  Opinion  of  tho  Justices,  85  N,E.  2d  7^1 
(Mass.  191^.9). 

If  your  plan  proposes  to  construct  a  new  elevated  expressway  or  a 
subway  from  one  end  of  San  Francisco  to  the  other,  which  will  be 
designated  as  a  major  city  street,  upon  which  all  vehicular  traffic 
will  be  permitted,  then  such  a  use  of  gas  tax  funds  would  be  legal 
and  proper.   If  it  proposes  to  expend  it  for  monorail,  train  sub- 
ways, etc.,  on  which  vehicular  traffic  is  not  permitted,  it  would 
not  be  proper. 

I  hope  that  this  opinion  will  assist  you  in  pursuing  this  entire 
matter  to  tho  conclusion  that  you  are  seeking.  If  you  desire  any 
further  advice  on  this  matter,  I  would  be  happy  to  comply. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


bjvj/rs 


TO:   GEO.  CHRISTOPHER,  President, 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2, 


OPINION  NO.  987 
September  l4,  1955 

SUBJECT:   WAR  MEMORIAL  MANAGEMENT'S  RIGHT  TO  ESTABLISH  NORMAL 
WORK  SCHEDULE  FOR  JANITORS  FOR  FIVE  CONSECUTIVE  DAYS 
COMMENCING  TUESDAY  AND  ENDING  ON  SATURDAY. 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  opinion  as 


follows : 


REQUEST 

"Until  this  year  all  of  the  Janitors  in  the  War 
Memorial  and  Opera  House  v/ere  on  a  5-1/2  work  week, 
receiving  extra  pay  at  straight  time  rates  for  the 
extra  half  day.   In  the  current  fiscal  year  only 
four  of  the  janitors  are  on  a  5-1/2  day.  The  Board 
of  Supervisors  increased  the  janitorial  staff  by  two 
employments  as  of  July  1,  as  an  offset  to  the  elimin- 
ation of  the  5-1/2-day  work  week. 

"It  has  been  suggested  that  the  janitorial  staff 
in  the  Opera  House  be  divided  into  two  groups.   One 
group  to  work  Monday  through  Friday  and  the  other  to 
work  Tuesday  through  Saturday.  This  would  be  done 
under  the  provisions  of  Section  II  (a)  of  the  salary 
standardization  ordinance  reading  as  follows: 

"'(a)   Normal  Work  Schedules:   A  normal  work 
day  for  employees  whose  compensations  are  fixed 
in  the  schedules  of  compensation  shall  consist 
of  a  tour  -f  duty  of  eight  hours  completed  within 
nine  hours  and  a  normal  v;ork  week  for  employees 
whose  compensations  are  fixed  herein  on  a  monthly 
basis  shall  consist  of  such  tours  of  duty  on  each 
of  five  consecutive  days  a  vreek  except  as  herein 
provided;  and  provided  that  on  operations  normally 
conducted  on  a  five-day  per  week  basis,  the  normal 
work  week  shall  consist  of  such  tours  of  duty 
Monday  through  Friday. ' 

"Objection  has  been  made  by  the  representative  of 
some  of  the  janitors  who  state  that  the  work  week 
must  be  Monday  through  Friday  only  and  that  under  - 
Section  II  (b2)  of  the  salary  standardization  ordi- 
nance, any  deviation  from  that  schedule  requires  the 
approval  of  the  Civil  Service  Commission. 
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"The  Commission  would  appreciate  receiving 
your  advice  as  follows: 

"1)  May  the  War  Memorial  management  establish 
a  normal  work  schedule  for  Janitors  of 
five  consecutive  days^  Tuesday  through 
Saturday  for  a  portion  of  the  staff? 

"2)  Would  such  action  require  the  approval  of 
the  Civil  Service  Commission  or  other 
authority  except  management?" 

OPINION 

The  facts  as  stated  in  your  request  indicate  that  the  War 
Memorial  is  not  an  operation  normally  conducted  on  a  five-day  week 
basis.   Telephone  conversations  with  the  Managing  Director ^  Mr. 
Edward  Sharkey,  indicate  that  the  Veterans  Building  is  open  every 
Saturday  for  the  52  weeks  of  the  year  and  that  the  Opera  House  was 
operated  in  excess  of  five  days  for  35  weeks  during  the  195^-1955 
fiscal  year  and  present  bookings  indicate  a  similar  situation  for 
the  fiscal  year  1955-1956.  These  facts  support  the  conclusion  that 
the  War  Memorial,  consisting  of  the  Opera  House  and  the  Veterans 
Building,  does  not  come  within  the  normal  five-day  week  operation 
contemplated  by  Section  II  (a)  of  the  Salary  Standardization  Ordi- 
nance, which  reads  as  follows: 

"Normal  Work  Schedules:   A  normal  work  day  for 
employees  whose  compensations  are  fixed  in  the  schedule 
of  compensation  shall  consist  of  a  tour  of  duty  of 
eight  hours  completed  within  nine  hours  and  a  normal 
work  week  for  employees  whose  compensations  are  fixed 
herein  on  a  monthly  basis  shall  consist  of  such  tours 
of  duty  on  each  of  five  consecutive  days  a  week  except 
as  herein  provided;  and  provided  that  on  operations 
normally  conducted  on  a  five-day  per  week  basis,  the 
normal  work  week  shall  consist  of  such  tours  of  duty 
Monday  through  Friday." 

The  language  of  this  section  provides  for  five  consecutive 
days  of  work  for  each  person  whose  compensation  is  fixed  by  the 
Salary  Standardization  Ordinance.   The  section  of  the  ordinance 
quoted  above  only  requires  that  these  five  days  begin  on  Monday  and 
end  on  Friday  where  the  operation  is  normally  for  five  days  a  week. 
Section  II  (b)  contains  certain  exceptions  to  Section  II  (a)  which, 
in  my  opinion,  are  not  applicable  to  the  present  situation.   The 
first  situation.  Section  II (b  )l ), applies  only  to  the  San  Francisco 
Hospital  Laundry.   The  second  situation.  Section  II  (b)  2),  applies 
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to  work  schedules  on  operations  at  remote  locations  or  where  changes 
in  shifts  are  made  periodically.  Neither  of  these  situations  pre- 
vail at  the  War  Memorial.  The  remaining  subsections  of  Section 
II  (b)  have  no  application  to  the  present  facts. 

Based  on  the  information  furnished  in  your  request  and  the 
additional  data  obtained  from  Mr.  Sharkey,  I  advise  you  as  follows: 

1.  Under  the  provisions  of  Section  II  (a)  of  the  Salary 
Standardization  Ordinance  for  1955-1956  and  the  facts  concerning 
the  War  Memorial  operation,  the  Managing  Director  may  establish  a 
work  schedule  for  a  portion  of  the  staff  for  the  period  Tuesday 
through  Saturday,  inclusive. 

2.  The  act  of  the  Managing  Director  in  so  establishing 
this  work  schedule  does  not  require  any  approval  by  the  Civil 
Service  Commission. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

BJW/RJR 


TO:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 


Attention: 


William  L.  Henderson 
Personnel  Director 
and  Secretary- 


OPINION  NO.    938 
September   Iki    1955 

SUBJECT:      BAY  AREA  AIR   POLLUTION  CONTROL  DISTRICT)   MAYOR'S 
DUTY  IN  RE  APPOINTilENT   OF  MEMBER   OF  BOARD   OF 
DIRECTORS;  DUTIES   OP  MEI^ER    OP  BOARD. 

Dear  I  lay  or: 

This   comes  in  response   to  yo\ar  recent  request  for  an 
opinion  as  follows: 

R  E  Q.  U  E  S  T 

"It  has  been  called   to  ray  attention  that  I  will 
have   the  responsibility  of   appointing  a  member   to 
the  Board   of  Directors   of   the  Bay  Area  Air  Pollution 
Control  District   later  this  year  under  provisions  of 
Assembly  Bill  No.    35i;5»   which  has  been   signed  by 
Governor  Knight. 

"It  would   seem  from  a  preliminary   study  of   the 
text  of   the  bill  that  I  am  to  make  my  appointment   on 
October  28,    1955   'from  among  the  Mayors  and   city 
covmcilmen'    within  the  City  and  County  of  San 
Francisco,     l.'ould  you  please  advise  me  fully  as  to 
my  responsibility  in  this  matter,    as  well  as  how  and 
when  it   should  be   carried   out. 

"Please  also  provide  me  i-Jlth  an  interpretation 
of  the   duties   and  responsibilities   of   the  member   of 
the  board   of  directors   that  I  will  appoint,    since 
these   are   factors   to  be   considered   in  making   such 
an  appointment." 

OPINION 

Answering   the  first  phase   of  your  request,   my  opinion   is 
that  the  new  Bay  Area  Air  Pollution  Control  Law  places  upon  the 
Mayor   of  the  City  and  County  of  San  Francisco  the  following  respon- 
sibilities: 

1.  To   serve  as   the  "City  Selection  Comraittee" 
under  Chapter  2.5»    Section   2i|.35l. 

2.  To  hold   as    such  comraittee   a  meeting  on 
October  28,    1955,    at   10   a.m.    in   the   chambers   of  the 
Board   of  Supervisors   to  appoint  a  member   of  the 
Board   of  Supervisors  as  a  member   of   the  Board   of 
Directors  of  the  Bay  Area  Air  Pollution  Control 
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District  under  Sections  21^.351.2  and  2l;35l.3  of  said 
chapter  for  a  term  ending  June  1,  1956.   Inasmuch  as 
you  are  the  only  member  of  the  City  Selection  Com- 
mittee in  San  Francisco,  I  believe  you  may  make  sub- 
stantial compliance  with  said  sections  by  simply 
notifying  the  County  Clerk  to  meet  you  in  the  chambers 
of  the  Board  of  Supervisors  on  said  date  at  10  a.m. 
and  record  with  him  your  appointment. 

3.  To  make  succeeding  appointments  to  said 
Board  of  Directors  for  two-year  terms  on  the  second 
Monday  in  May  of  each  even-numbered  year  in  the 
presence  of  the  County  Clerk  and  with  him  acting 
as  the  recording  officer. 

if.  To  fill  vacancies  when  they  occur  upon 
said  Board  of  Directors  within  the  scope  of  his 
appointing  power  and  to  remove  at  pleasure  any 
such  member  under  Section  2l\.3S2   of  said  chapter. 
Said  section  also  provides  that  when  four-fifths 
of  the  Board  of  Supervisors  request  the  removal 
of  a  member  of  the  Board  of  Directors  appointed  by 
the  Mayor,  it  becomes  the  duty  of  the  Mayor  to 
consider  the  removal  of  such  member  within  20  days. 

The  last  phase  of  your  request  calls  for  my  interpreta- 
tion of  the  duties  and  responsibilities  of  members  of  the  Board 
of  Directors,   In  the  main,  I  believe  the  crux  of  their  duty  is 
expressed  in  Section  2ij.35ij..l  of  Article  6,  as  follows; 

"The  district  shall  establish  and  execute 
an  effective  program  for  the  reduction  of 
air  contaminants  within  the  district." 

However,  it  would  seem  that  the  Board' s  first-year  task  will  be 
largely  occupied  with  conducting,  or  causing  to  be  conducted, 
sufficient  studies  and  surveys  upon  which  to  base  and  pass  a 
resolution  of  necessity  for  controlling  air  contaminants  within 
the  Bay  Area  district.  The  law  specifies  that  this  may  not  be 
done  until  after  October  1,  195^  and  such  resolution  is  pre- 
requisite to  the  Board  adopting  enforceable  orders,  rules  and 
regulations  of  its  own  regarding  the  control  of  air  contaminants. 
This,  of  course,  will  devolve  upon  the  Board  many  legal, 
scientific,  and  other  technical  problems,  and  the  choosing  of 
a  competent  staff  to  carry  on  its  work,  including  the  doing  of 
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a  good  public  relations  job.  This  may  be  readily  discerned  in 
the  designation  of  purpose  and  duties  as  set  forth  in  Articles 
2,  6,  7,  8,  9,  10,  11  and  llj.  of  the  law,  and  I  respectfully 
refer  you  to  those  Articles  for  gleaning  a  more  detailed  picture 
of  the  duties  involved. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


rjr/tjb 


TO:      The  Honorable  Elmer  E.  Robinson 
Mayor   of   the  City  and  County  of 

San  Francisco 
200  City  Hall 
San  Francisco  2 


OPINION  NO.  989 
September  l4,  1955 

SUBJECT:  BAY  AREA  AIR., POLLUTION  CONTROL  DISTRICT, 
PROCEDURAL  STEPS  FOR  AND  TIMES  FOR  THEIR 
EXECUTION;  ASSEMBLY  BILL  NO.  35^5 

Dear  Madam: 

I  have  before  me  your  request,  as  follows: 

REQUEST 

"Nov;  that  Assembly  Bill  No.  35^5  has  been 
approved  by  Governor  Knight,  creating  the  Bay  Area 
Pollution  Control  District,  will  you  please  prepare 
and  submit  to  me  as  soon  as  possible,  an  outline  and 
digest  indicating  the  procedural  steps  and  the  times 
for  their  execution,  required  by  the  provisions  of  the 
law  referred  to." 

OPINION 

Assembly  Bill  No.  35^5.  enacted  into  law  by  the  1955 
Legislature,  created  a  Bay  Area  Air  Pollution  Control  District 
comprising  the  counties  of  Alameda,  Contra  Costa,  Marin,  Napa, 
San  Francisco,  San  Mateo,  Santa  Clara,  Solano,  and  Sonoma.   I 
note,  however,  that  Napa,  Solano  and  Sonoma  counties  are  exempted 
from  the  exercise  of  its  powers  until  such  time  as  the  governing 
bodies  of  said  counties  adopt  a  resolution  of  need  for  it  to 
function  in  their  respective  counties,  and  file  a  certified  copy 
thereof  with  the  District  Board. 

Procedural  steps,  hovrever,  are  prescribed  for  the  District 
to  transact  business  and  exercise  its  pov/ers  after  September  7,    1955^ 
the  effective  date  of  the  law,  in  the  other  counties  named,  in  the 
following  manner: 

1.  By  the  creation  of  City  Selection  Committees  in  each 
of  said  counties  under  Article  4.5  of  the  law  consisting  of  the 
Mayor  of  each  city  within  each  of  such  counties  or,  where  there  is 
no  Mayor,  the  Chairman  or  President  of  the  City  Council. 

Insofar  as  the  City  and  County  of  San  Francisco  is  con- 
cerned, this  Article  imposes  upon  our  Mayor  as  such  City  Selection 
Committee  for  the  City  and  County  of  San  Francisco,  certain  duties 
and  responsibilities  which  I  have  already  set  forth  in  Ooinion 
No.  988  of  this  office  at  the  request  of  the  Mayor,  a  copy  of  v^ich 
is  attached  hereto. 
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2.  In  addition  to  the  members  of  the  Board  of  Directors 
of  the  District  appointed  by  the  various  City  Selection  Committees, 
Article  5  of  the  law  prescribes  that  on  or  before  October  28,  1955, 
the  Board  of  Supervisors  of  each  of  the  participating  counties 
shall  appoint  one  of  its  members  to  be  a  member  of  said  Board.  This 
clearly  imposes  upon  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  a  duty  of  compliance  in  making  such  an 
appointment . 

Said  Article  5  further  prescribes  that  the  District  Board 
of  Directors  so  selected  shall  hold  office  until  Jvue   1,    1956j 
and  that  thereafter  each  member  appointed  by  the  Board  of  Super- 
visors shall  hold  office  for  a  term  of  four  years,  and  that  each 
member  appointed  by  the  City  Selection  Committee  shall  hold  office 
for  two  years.  It  also  clearly  prescribes  a  method  for  filling 
vacancies  on  the  Board  and  for  effecting  removals  therefrom. 

3.  Although  not  a  procedure  made  Incumbent  upon  the 
Board  of  Supervisors,  it  may  be  helpful  for  me  to  observe  generally 
that  much  of  the  remainder  of  the  law  deals  with  the  powers  and 
duties  of  the  Board  of  Directors  itself  in  bringing  to  pass  "an 
effective  program  for  the  reduction  of  air  contaminants  v^lthln  the 
district";  that  it  enjoins  the  Board  from  promulgating  any  enforce- 
able orders,  rules  or  regulations  of  its  own  in  the  establishment 
of  such  a  program  until  after  it  adopts  a  resolution  of  necessity 
for  such  action;  and  further  that  such  a  resolution  may  not  be 
adopted  until  after  October  1,  1956,  nor  until  the  Board  conducts 
certain  surveys,  studies  and  public  hearings  to  provide  a  factual 
basis  upon  which  such  a  resolution  may  properly  be  founded. 

4.  Another  item  of  the  law  which  seems  pertinent  to  your 
inquiry  is  the  provision  of  Article  ih   which  directs  the  District 
Board  of  Directors,  before  June  15  of  each  year,  to  determine  the 
amount  of  money  required  by  the  District  for  its  purposes  during 
the  ensuing  fiscal  year  and  to  apportion  it  in  a  prescribed  manner 
to  the  comities  of  the  District,  and  on  or  before  said  date  to 
inform  the  Board  of  Supervisors  of  said  county  of  the  amount  of 
apportionment  to  the  county.   Thereupon,  each  Board  of  Supervisors 
shall  levy  an  ad  valorem  tax  on  the  taxable  real  property  within 
the  county  Included  within  the  District  sufficient  to  secure  the 
amount  so  apportioned  to  it  and  such  taxes  shall  be  levied  and 
collected  for  county  purposes  and  paid  to  the  treasurer  of  each 

of  the  counties  to  the  credit  of  the  District.   The  lavi  also  pro- 
vides that  prior  to  the  first  receipts  of  the  District  of  revenue 
from  taxation  the  counties  may  loan  any  available  money  to  the 
District  for  its  purposes  subject  to  repayment  out  of  the  first 
revenues  received  from  taxation. 
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The  law,  of  course,  contains  many  other  provisions  but  I 
shall  refrain  from  discussion  of  them  here  as  not  being  particularly 
pertinent  to  your  present  inquiry. 

I  do,  however,  feel  obliged  to  call  to  your  attention 
Public  Law  159^  enacted  by  the  84th  Congress,  entitled  "Air  Pol- 
lution Control  -  Research  and  Technical  Assistance,"  which  includes 
several  provisions  which  will  enable  the  Board  of  Directors,  which 
you  are  sharing  in  the  appointment  of,  to  call  upon  the  Surgeon 
General  of  the  United  States  Public  Health  Service  for  much  assist- 
ance in  conducting  helpful  investigations,  surveys  and  research,  and 
in  procuring  grants-in-aid  for  the  work  it  is  scheduled  to  perform. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
RJR/TJB 

TO:  Hon.  Clarissa  Shortall  McMahon 
Chairman,  Health  Committee, 

Board  of  Supervisors 
235  City  Hall,  San  Francisco  2 


OPINION  NO.  990 
September  I6,  1955 

SUBJECT:  POWER  OF  DIRECTOR  OP  PUBLIC  WORKS  TO  VACATE 
AN  UNSAFE  BUILDING;  SECS.  102,  104  and  804, 
BUILDING  CODE. 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  August  10,  1955^  request- 
ing an  opinion  as  follows: 

REQUEST 

"The  properties  designated  as  2304-6,  2308-10,  and 
2312-14  Fillmore  Street  have  been  considered  for  condemna- 
tion under  the  provisions  of  Sec.  8o4  of  the  building 
code.   These  three  buildings  were  in  the  process  of  being 
altered,  but  the  alterations  have  been  abandoned.   The 
owner  of  the  property  maintains  as  an  excuse  for  the  dis- 
continuance of  repairs  an  alleged  unsafe  condition,  and 
the  encroachment  of  a  retaining  and  foundation  wall  of 
the  adjoining  property.   His  contention  is  that  a  tem- 
porary shoring  of  the  unsafe  wall  is  so  placed  as  to 
interfere  with  the  construction  of  the  rear  stairs  which 
are  necessary  for  his  buildings. 

"The  buildings  in  question  are  at  present  occupied 
in  part,  and  it  is  considered  by  this  department  that  the 
means  of  egress  are  inadequate,  and  it  is  our  opinion  that 
the  buildings  should  be  vacated.  Your  opinion  is  there- 
fore requested  on  the  following: 

"1.   Has  the  Director  of  Public  Works  the  power  to  vacate  a 
building  which  is  considered  unsafe  due  to  inadequate 
means  of  egress  without  proceeding  under  the  provisions 
of  Sec.  804  of  the  building  code  and  condemning  the 
building? 

"2.   Does  Sec.  102  or  Sec.  104  of  the  building  code  give  the 
Director  implied  power  to  vacate  an  unsafe  structure?" 

OPINION 

The  procedure  to  be  followed  in  the  vacating  of  an  unsafe 
building  is  prescribed  in  Section  804  of  the  Building  Code. 


follows : 


Section  8o4  of  the  Building  Code  provides  in  part  as 


V 
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"(a)  General .   All  buildings,  structures  or 
parts  thereof  which  are  structurally  unsafe  or  not 
provided  with  adequate  egress,  or  which  constitute 
a  fire  hazard,  or  are  otherwise  dangerous  to  human 
life,  or  which  in  relation  to  existing  approved  use 
constitute  a  hazard  to  safety  by  reason  of  inadequate 
maintenance,  dilapidation,  obsolescence,  or  abandon- 
ment, or  are  hereafter  erected,  constructed  or  maintained 
in  violation  of  this  code  are,  for  the  purpose  of  this 
section,  unsafe  buildings.   All  such  unsafe  buildings 
are  hereby  declared  to  be  public  nuisances  and  shall 
be  abated  by  the  Director  as  hereinafter  provided. " 
(emphasis  added) 

Subsections  (b),  (c),  (d)  and  (e),  respectively,  pro- 
vide for  the  filing  by  the  Superintendent  of  a  written  complaint  with 
the  Director,  notice  of  hearing,  decision  of  the  Director  upon  con- 
clusion of  said  hearing,  and  order  of  vacation  by  the  Director  upon 
his  determination  and  finding  that  the  building  or  part  thereof  com- 
plained of  is  a  public  nuisance. 

It  is  my  opinion  that  the  word  "shall"  where  underlined 
allows  no  exercise  of  discretion,  since  a  full  reading  of  the  section 
demonstrates  a  clear  intent  that  the  following  of  the  procedure  as 
prescribed  is  mandatory. 

I,  therefore,  conclude  that  the  Director  of  Public 
Works  does  not  have  the  power  to  vacate  a  building  which  is  unsafe 
due  to  Inadequate  means  of  egress  without  proceeding  under  the  pro- 
visions of  Sec.  8o4  of  the  Building  Code. 

Sees.  102  and  104  of  the  Building  Code  appear  in 
Chap.  I,  Article  1  entitled  "Title  and  Scope",  under  the  respective 
headings  of  "Purpose"  and  "Maintenance".   The  aforementioned  sections 
do  not  give  the  Director  implied  power  to  vacate  an  unsafe  structure 
in  that  said  power  is  expressly  conferred  by  Sec.  8o4,  Chap.  I, 
Article  8,  dealing  with  enforcement  of  the  Code. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
JC/TJB 

To:   Sherman  P.  Duckel,  Director 
Department  of  Public  Works 

cc:   Thomas  A.  Brooks 

Chief  Administrative  Officer 
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SUBJECT:   REDEVELOPMENT  PLAN  FOR  DIAMOND  HEIGHTS; 
OWNER  PARTICIPATION  ON  CONDITION  OF  SALE 
TO  AGENCY  OF  SEGMENT  OR  PORTION  OF  HIS 
PROPERTY  AT  FAIR  MARKET  VALUE  AS  ESTABLISHED 
BY  AGENCY,  VALIDITY  OF  CONDITION. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"At  its  meeting  on  Wednesday,  September  7*  1955,  the 
Finance  Committee  had  for  consideration  a  proposed 
ordinance  to  approve  the  Final  Plan  for  the  Diamond 
Heights  Redevelopment  Project, 

"At  the  meeting  referred  to  Mr,  Jack  Werchick,  repre- 
senting certain  property  owners  in  the  area  affected, 
contended  that  the  Redevelopment  Plan  for  Diamond  Heights 
proposed  for  approval  by  the  ordinance  referred  to,  con- 
tains a  certain  unconstitutional  condition. 

"By  direction  of  the  Finance  Committee  this  is  to  re- 
quest that,  as  soon  as  possible,  you  furnish  your  opinion 
concerning  Mr,  Werchick's  contention,  which  is  as  follows: 

"That  the  provisions  of  the  Redevelopment  Plan  re- 
quiring the  present  owner  of  improved  property  to 
elect  to  participate  in  the  proposed  redevelopment 
on  the  condition  that  such  owner  sell  such  portion 
of  his  property  as  is  needed  by  the  Agency  at  'fair 
market  value  as  established  by  the  Agency'  is  an 
unlawful  and  unconstitutional  provision  in  that  it 
imposes  an  unconstitutional  condition  upon  the 
present  owner  as  a  prerequisite  to  participation. 
While  under  certain  circumstances  a  public  agency 
may  exclude  certain  persons  from  participation, 
such  agency  may  not  grant  the  right  of  participation 
upon  unconstitutional  conditions.   In  this  case,  the 
agency  may  not  require  the  waiver  of  the  right  to 
judicial  determination  of  the  fair  market  value  of 
the  property  as  a  condition  of  participation. 

"Your  compliance  with  this  request  will  be  appreciated." 


OPINION 

Discussion  has  been  had  with  the  Redevelopment  Agency  rela- 
tive to  the  contents  of  the  owner  participation  agreements  which 
the  Agency  proposes  to  execute.  The  Agency  will  establish  the 
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fair  market  value  of  the  small  segments  or  portions  of  land  to  be 
either  purchased  from  or  sold  to  an  owner  participant,  only  after 
securing  independent  appraisals  by  competent  appraisers  and  after 
negotiations  with  the  property  owner. 

I  have  carefully  reviewed  the  Redevelopment  Plan  for  Diamond 
Heights  Approved  Redevelopment  Project  Area  B-1  and  it  is  my 
opinion  that  such  plan  meets  all  of  the  requirements  of  State  and 
Federal  law. 

The  right  of  an  owner  to  participate  in  the  redevelopment  of 
his  property  in  conformity  with  a  redevelopment  plan  arises  only 
by  virtue  of  certain  provisions  of  the  California  Community  Re- 
development Law. 

These  provisions  are  contained  in  the  following  sections  of 
the  Community  Redevelopment  Law  (Health  and  Safety  Code): 

"Sec.  33701.   Property  owners'  participation  in 
redevelopment :   May  submit^  a3 ternative_p"IaTu    Every 
redeveJopnervif  plan  shall  provide  Tor  par'nTcipation  in 
the  redevelopment  of  property  in  the  project  area  by 
the  owners  of  all  or  part  of  such  property  if  the 
owners  agree  to  participate  in  the  redevelopment  in 
conformity  with  the  redevelopment  plan  adopted  hy   the 
legislative  body  for  the  area.  This  section  does  not 
prohibit  the  owners  from  submitting  an  alternative  plan 
pursuant  to  this  part." 

"Sec.  33702.   Same:   Nonparticipation:   Alter- 
native provisions.  Every  redevelopment  plan  which 
contemplates  property  owner  participation  in  the  rede- 
velopment shall  contain  alternative  provisions  for 
redevelopment  of  the  property  if  the  owners  fail  to 
participate  in  the  redevelopment  as  agreed." 

"Sec.  337^5.   Nonparticipation  by  owners;  Effec- 
tiveness of  alternative  provisions  under  !^337Q_2:   Exten- 
sion of  30-day  period.    If  the  redevelopmenc  plan  adopt- 
ed  provides  for  participation  in  the  redevelopment  of 
property  in  the  area  by  the  owners  of  such  property,  and 
if  for  30  days  after  the  adoption  of  the  plan,  the  owners 
fail  or  refuse  to  enter  into  a  binding  agreement  for 
participation  in  accordance  with  the  plan,  the  alternative 
provisions  provided  for  in  Section  33702  become  effective 
as  the  official  redevelopment  plan  of  the  project  area. 
The  legislative  body  may  extend  the  30-day  period  by  not 
more  than  60  days." 

"Sec.  33275.  Existing  buildings  to  be  continued 
on  land:  Owner's  nonparticipation  in  redevelopment  plan 
as  justlfyTng  acquisition  by  agency.   wrEhouf^Iie  consent 
of  the  ov;ner,  an  agency  shall  not  acquire  any  real  property 
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on  which  existing  buildings  are  to  be  continued  on  their 
present  site  and  in  their  present  form  and  use,  unless 
they  require  alteration,  improvement,  modernization,  or 
rehabilitation  under  the  redevelopment  plan  and  the  owner 
fails  or  refuses  to  agree  to  participate  in  the  redevelop- 
ment plan  pursuant  to  Sections  33701  and  337^5." 

Section  33275  as  referred  to  above  was  deleted  by  the  Legis- 
lature in  1955  and  the  following  Section  33275  enacted  in  lieu 
thereof: 

"Sec,  33275,  Without  the  consent  of  an  owner  an 
agency  shall  not  acquire  any  real  property  on  which  an 
existing  building  is  to  be  continued  on  its  present  site 
and  in  its  present  form  and  use  unless  such  building 
requires  structural  alteration,  improvement,  moderniza- 
tion or  rehabilitation,  or  the  site  or  lot  on  which  the 
building  is  situated  requires  modification  in  size, 
shape  or  use  or  it  is  necessary  to  impose  upon  such 
property  any  of  the  standards,  restrictions  and  controls 
of  the  plan  and  the  owner  fails  or  refuses  to  agree  to 
participate  in  the  redevelopment  plan  pursuant  to  Sec- 
tions 33701  and  33745." 

The  Community  Redevelopment  Law  does  not  define  or  specify 
the  manner  in  which  an  owner  of  land  in  a  project  area  may  partici- 
pate in  the  redevelopment  of  his  property. 

Every  statute  should  be  construed  with  reference  to  the  pur- 
pose and  objectives  Intended  to  be  accomplished  by  it.  The  language 
will  be  so  interpreted,  if  possible,  as  to  aid  the  design  and  in- 
tent of  the  legislature.    (23  Cal.  Jur.  764.) 

In  order  to  properly  interpret  the  intent  of  the  legislature 
regarding  "owner  participation,"  the  above  referred  to  sections 
must  be  read  together. 

It  is  apparent  from  these  sections: 

(a)   that  the  right  to  participate  is  not  available  to  all 
property  owners  in  the  area  but  is  only  available  where  partici- 
pation is  practical  and  feasible  under  the  plan  --  hence  the 
language  "Every  redevelopment  plan  shall  provide  for  participation 
in  the  redevelopment  of  property  in  the  project  area  by  the  owners 
of  all  or  part  of  such  property  .  .  ."in  Section  33702; 

,)        (b)   that  the  legislature  contemplated  that  there  would  be 
\        redevelopment  plans  which  do  not  provide  for  "owner  participation" 
--  hence  the  language  in  Section  33702  "Every  redevelopment  plan 
which  contemplates  property  owner  participation  .  .  .,"  and  the 
language  in  Section  337^5  "If  the  redevelopment  plan  adopted  pro- 


vides for  participation 
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(c)  Inasmuch  as  the  legislature  did  not  define  the  manner 
in  which  participation  should  be  accomplished,  the  legislature 
intended  that  the  Agency  should  have  discretion  in  providing  the 
method  and  terms  of  participation,  thus  leaving  to  the  Agency  the 
preparation  of  plans  and  specifications  to  accomplish  the  desired 
results.  Every  redevelopment  project  is  different  and  varies  and 
the  legislature  could  not  draft  a  blueprint  for  each  project; 

(d)  that  the  legislature  intended  the  owners  of  property 
would  have  to  agree  to  participate  according  to  the  provisions  of 
the  plan  —  hence  the  language  in  Section  33701  —  "if  the  owners 
agree  to  participate  in  the  redevelopment  .  .  .,"  in  Section 
33702:  "if  the  owners  fail  to  participate  in  the  redevelopment  as 
agreed/'   and  in  Section  337^5:   "and  if  for  30  days  after  the 
adopTTon  of  the  plan  the  owners  fail  or  refuse  to  enter  into  a 
binding  agreement  .  .  ,"; 

(e)  that  the  Agency  has  discretion  in  drafting  plans  con- 
sistent with  the  Redevelopment  Law  and  the  overall  purpose  of 
redevelopment  of  project  areas  and  that  an  owner  of  property  must 
sign  an  agreement  to  participate  within  30  days  after  the  adoption 
of  the  plan  or  lose  his  right  to  participate  (Sec.  33702).   If 
the  legislature  intended  that  resort  to  court  action  be  had  re- 
garding the  "owner  participation"  provisions  of  Redevelopment  Plans 
it  would  not  have  provided  that  an  agreement  be  signed  within  30 
days  after  adoption  of  such  plans.   Court  action  within  that  time 
would  be  an  impossibility. 

In  drafting  the  Redevelopment  Plan  for  Diamond  Heights  the 
Redevelopment  Agency  has  given  every  consideration  to  the  rights 
of  existing  property  owners  consistent  with  the  overall  development 
of  the  area. 

In  Redevelopment  Agency  of  the  City  and  County  of  San  Fran- 
cisco V.  Hayes  (involving  the  constitutionality  of  the  California 
Community  Redevelopment  Law  as  applied  to  the  Diamond  Heights 
Project,  122  C.A.  2d  777  (Cert,  denied  by  U.S.  Supreme  Ct.  in 
Van  Hoff  v.  Redevelopment  Agency,  348  U.S.  No.  2,  897)  the  court 
stated  at  page  807: 

"''The  fact  is,  however,  that  the  act  contains  as  definite 
a  description  of  what  constitutes  a  blighted  area  as  it 
is  reasonably  possible  to  express;  in  regard  to  such 
factors  as  the  selection  and  the  size  of  the  areas  to  be 
redeveloped,  the  costs  involved,  and  the  exact  form  which 
the  redevelopment  in  any  particular  case  is  to  take,  .iT 
was  obviously  impossible  for  the  legislature  to  make  de- 
tailed provisions  or  blueprints  in  advance  for  ea"cH 
operation  .  ',    ',        All  that  the  legislature  could  do, 
"therefore",  was  to  prescribe  general  rules  and  reasonably 
definite  standards,  leaving  to  the  local  authorities  the 
preparation  of  the  plans  and  specifications  best  adapted 
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to  accomplish  In  each  Instance  the  desired  result,  a 
Tunctlon  which  obviously  can  be  performed  only  by 
administrative  bodies".   While~The  legislature  cannot 
delegate  the  power  to  make  a  law,  it  may,  where  neces- 
sary-j  confer  authority  and  discretion  in  connection 
with  the  execution  of  the  law;  it  may  establish  primary 
standards  and  Impose  upon  others  the  duty  to  carry  out 
the  declared  legislative  policy  in  accordance  with  the 
general  provisions  of  the  act.'"   (Emphasis  ours.) 

In  Berman  v .  I^arker  (decided  by  the  U.S.  Supreme  Court 
December,  iyt)^Uj  3^tS  U.S.  No.  1,  p.  26,  the  court  stated  at  pages 
33,  34:»  35,  and  36: 

"It  is  v\rlthin  the  power  of  the  legislature  to  determine 
that  the  community  should  be  beautiful  as  well  as  healthy, 
spacious  as  well  as  clean,  well-balanced  as  well  as  care- 
fully patrolled.   In  the  present  case,  the  Congress  and 
its  authorized  agencies  have  made  determinations  that 
take  into  account  a  wide  variety  of  values.   It  is  not  for 
us  to  reappraise  them.   If  those  who  govern  the  District 
of  Columbia  decide  that  the  Nation's  capital  should  be 
beautiful  as  well  as  sanitary,  there  is  nothing  in  the 
Fifth  Amendment  that  stands  in  the  way. 

"Once  the  object  is  within  the  authority  of  Congress, 
the  right  to  realize  it  through  the  exercise  of  eminent 
domain  is  clear.  For  the  power  of  eminent  domain  is  merely 
the  means  to  the  end."   .... 

"What  we  have  said  also  disposes  of  any  contention  concern- 
ing the  fact  that  certain  property  owners  in  the  area  may 
be  permitted  to  repurchase  their  properties  for  redevelop- 
ment in  harmony  with  the  overall  plan.  That,  too,  is  a 
legitimate  means  which  Congress  and  its  agencies  may  adopt, 
if  they  choose. 

"In  the  present  case.  Congress  and  its  authorized 
agencies  attack  the  problem  of  the  blighted  parts  of  the 
community  on  an  area  rather  than  on  a  structure-by-structure 
basis."  .... 

"Property  may  of  course  be  taken  for  this  redevelopment 
which,  standing  by  itself,  is  innocuous  and  unoffending. 
But  we  have  said  enough  to  indicate  that  it  is  the  need 
of  the  area  as  a  whole  which  Congress  and  its  agencies 
are  evaluating.   If  owner  after  owner  were  permitted  to 
resist  these  redevelopment  programs  on  the  ground  that 
Bis  particular  property  was  not  being  used  against  the 
public  irvTerest,  integrated  plans  for  redevelopment  would 
suffer  greatly^  The  argument  pressed  on  us  is,  indeed,  a 
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plea  to  substitute  the  landowner's  standard  of  the 
"public  need  for  the  standard  prescribed  by  Congress. 
"But  as  we  have  already  stated,  communfby  redevelopment 
"programs  need  not,  by  force  of  the  Constitution,  be  o"n 
a  piecemeal  basis"--  lot  by  lot,  building  by  building. 

"It  is  not  for  the  courts  to  oversee  the  choice 
of  the  boundary  line  nor  to  sit  In  review  on  the  size 
of  a  particular  project  area.   Once  the  question  of 
the  public  purpose  has  been  decided,  the  amount  and~ 
character  of  land  to  be  taken  for  the  project  and  the 
ne e d  for  a  particular  tract  to  complete  the  integrated 
plan  rests  in  the  discretion  of  the  legislative  branch." 
(Emphasis  added.)  ',    I    ',    I  ~~~~ 

"If  the  Agency  considers  it  necessary  in  carrying  out 
the  redevelopment  project  to  take  full  title  to  the  real 
property  Involved,  it  may  do  so.   It  is  not  for  the 
courts  to  determine  whether  it  is  necessary  for  success- 
ful consummation  of  the  project  that  unsafe,  unsightly, 
or  insanitary  buildings  alone  be  taken  or  whether  title 
to  the  land  be  included,  any  more  than  it  is  the  function 
of  the  courts  to  sort  and  choose  among  the  various  parcels 
selected  for  condemnation." 

If  an  owner  of  property  fails  or  refuses  to  enter  into  a 
participation  agreement  in  accordance  with  the  Redevelopment  Plan, 
the  alternative  provisions  of  the  plan  become  effective.  The  Agency 
may  acquire  the  property  of  such  owner,  by  condemnation  If  necessary. 
In  such  event  the  Constitution  guarantees  to  the  owner  just  com- 
pensation. 

It  is  therefore  my  opinion,  based  on  the  above,  that  the 
provisions  of  the  redevelopment  plan  providing  for  owner  participa- 
tion and  particularly  the  provisions  providing  for  the  Agency  to 
establish  the  fair  market  value  of  the  small  segments  or  portions 
of  land  to  be  purchased  from  or  sold  to  a  participating  owner  are 
not  violative  of  the  Fifth  and  Fourteenth  Amendments  of  the  Consti- 
tution of  the  United  States. 

Respectfully  submitted, 

DION  R,  HOLM,  City  Attorney. 

TO:   FINANCE  COMMITTEE,  Board 
of  Supervisors 
235  City  Hall,  San  Francisco  2 

MG/JEB 


OPIWION  EC.   992 
September  20,    1955 

.SUBJECT:      REDEVELOPMENT    PIAF  FOR   DIAMOND  HEIGHTS    —   RIGHTS    OP   OV'FERS 
OP  UNiriPROVEP   PROPERTIES   TO   PARTICIPATE   IN   REPI^VELOPhENT 
WHERE  LOT   LIITiS   CHANGE,    STREETS  AI^   INSTALLED,    GRADING  IS 
NECESSARY,    ETC.    —   REDEVELOPI lENT  AGENCY'S    PO^'ERS    IN 
FORIOJIATING  PI/.NS. 

,Gentlemen: 

VJe  are   in  receipt   of  your  request   for  opinion  as   follows: 

REQUEST 

"At  the  meeting  of  the  Finance  Committee  on  ^'ednesday, 
September  7,  1955*  on  the  subject  of  the  Final  Plan  for 
Redevelopment  of  Tlamond  Heights,  Lr,  Keal  Pellom  made 
certain  representations,  which,  according  to  Mr.  Fellom, 
are  in  the  nature  of  an  alternative  plan  for  a  portion 
or  portions  of  the  Final  Plan  submitted  and  recoraii^ended 
by  the  Redevelopment  Ag.ency. 

"By  direction  of  the  Finance  Committee,  Fr.  Fellom' s 
alternative  plan  is  referred  to  you  for  your  opinion  end 
advice," 

This  reads  as  follows: 

"ALTERNATE  PLAN  FOR  PARTICIPATION  BY  0^ T-ERS  OF  UNIMPROVED 
PROPERTY  IN  DIA!IOND  HEIGHTS, 

I    "inasmuch  as  the  California  State  Redevelopment  Act  provides 
for  the  participation  in  the  Redevelopment  project  by  the 
owners  thereof  if  the  owners  of  such  TDroperty  agree  to 
participate  in  the  redevelopment  in  conformity  with  the 
redevelopment  plan  as  follows: 

'Every  redevelopment  plan  shall  provide  for  parti- 
cipation in  the  redevelopment  of  ■oro^'oerty  in  the 
project  area  by  the  ovmers  of  all  or  part  of  such 
property  if  the  owners  a^ree  to  participate  in  the 
redevelopment'   (Sec,  33701) 

"And  furthermore  since  this  richt  has  been  extended  to  all 
the  owners  of  the  im^oroved  property  in  the  Diamond  Height^ 
Redevelopment  project  even  though  changes  will  be  required 
in  lot  lines  and  grades  -  all  such  improved  property  owners 
are  being  allovied  to  participate  merely  on  their  expressed 
willingness  to  participate  in  accordance  ^ith  the  Plan, 
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"and  since  under  present  interpretptions  of  the  Act  the 
Agency  has  virtually  eliminated  ovners  of  unimproved 
property  from  partici'oation  making  eligible  for  partici- 
pation only  19  of  over  2000  parcels, 

"'.'e  ask  that  the  same  equal  treatment  be  given  to  owners 
of  unimoroved  pror»erties  who  constitute  by  far  the  major 
ownership  of  the  area  and  that  such  owners  be  allowed  to 
participate  under  com^oarable  conditions. 

"Ve  ask  thst  the  Section  titled,  'The  TDarticination  of 
present  loroperty  owners'  on  page  3^  on  the  final  Redevelop- 
ment Plan  be  amended  as  follows:  Strike  out  the  present 
wording  and  insert: 

'All  owners  of  unimproved  lots  or  property 
remaining  after  replatting  which  property 
still  meets  the  minimum  physical  requirements 
of  area,  location,  dimensions,  use  and  frontage 
and  ■'•"ho  agree  to  participate  in  accordance  with 
the  plan  shall  be  allo^/'ed  to  participate.' 

"Also  that  the  following  Sections  A  and  B  on  page  36  relating 
to  a  small  exclusive  list  of  unimproved  properties  eligible 
to  participate  be  stricken  out  in  its  entirety  or  that  the 
list  be  expanded  to  include  all  properties  vihich  meet  the 
foregoing  requirements. 


"The  Agency  has  assumed  a  working  rule  of  eligibility  which 
is  not  even  spelled  out  by  them  in  the  Plan  and  certainly 
was  never  intended  by  the  State  Act. 

"This  working  rule  is  thst  if  any  street  work  or  grading 
work  is  required  on  unimproved  property,  such  makes  thst 
property  ineligible  for  participation.   This,  even  though 
the  remaining  portions  after  street  deveL  opment  work  qualify 
in  every  respect  as  to  physical  dimensions,  of  area,  size, 
width,  location,  use,  and  frontage.   Those  are  assumed 
powers  not  spelled  out  in  the  Plan  nor  set  forth  in  the 
State  Act,  and  I'hich  effectively  prevents  practically  all 
of  the  unimproved  property  oviners  from  participation. 

"However,  this  convenient  and  novel  interpretation  which 
eliminates  unimproved  property  owners  from  participation 
practically  100^  is  not  applied  by  the  Agency  to  owners  of 
improved  property.   Improved  property  owners  are  allowed  to 
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partlciDatG  vithout  exception  notvithstanc^ing  required 
street  development  work,  grading  or  lot  line  changes. 
All  that  is  required  is  that  they  express  "a  willingness 
to  participate. 

"'le  ask  that  these  abused  discretionary  powers  as  to  un- 
improved property  participation  be  taken  away  from  the 
rigency  and  returned  to  the  property  owners  of  unimproved 
property  which  meet  the  minimum  physical  requirements  and 
who' have  expressed  willingness  to  partidpate  in  conformance 
with  the  Plan  as  is  their  right  under  the  State  Act. 

"Such  is  in  conformance  with  the  letter  and  spirit  of  the 
Redevelopment  Act  itself,  the  intent  of  which  is  to  provide 
for  development  of  undeveloped  areas  first  by  the  ownei-  s 
if  possible. 

"Under  the  Equal  Protection  Clause  of  the  ll4.th  Amendment, 
owners  of  unimproved  property  should  be  placed  upon  the 
same  basis  as  oT'ners  of  improved  property  and  treated 
equally  in  their  right  to  participate.   There  is  no  reason- 
able basis  for  differentiation  bet^-een  these  t'-'o  types  of 
property  owners.  The  same  factual  situation  applies  as 
grading,  street  work,  and  lot  line  changes  are  contemplated 
in  both  cases.   There  is  no  reasonable  basis  to  discriminate 
against  o^mers  of  unimproved  property  in  their  right  to 
participate. 

"As  to  administrative  problems  for  assessing  costs  for 
street  developntent  work,  it  is  our  understanding  that  such 
costs  are  being  paid  for  by  the  Federal  Government  in  the 
case  of  improved  property  owners.   Therefore  there  is  no 
Administrative  problem  in  assessing  costs.   In  any  case 
there  are  time  honored  procedures  for  assessing  street 
development  work  on  a  front  footage  basis  that  could  be 
followed. 

"A  typical  exar.ple  of  the  misap-r^licati  on  of  the  intent  of 
the  State  Act  involves  our  lot  2  Block  66i|3.  This  is  a 
large  lot  and  the  new  plat  provides  for  two  contour  streets 
to  cross.   Even  so,  'Ith  the  new  33  ft.  lots,  this  property 
as  replatted  still  contains  a  number  of  complete  lots 
fronting  the  ne^  contour  streets  and  which  m.eet  all  physical 
requirements  as  to  area,  size,  location  and  use.  Yet  the 
Agency  says  these  lots  are  not  eligible  for  participation, 
and  have  excluded  this  lot  from  their  eligible  list  of 
parcels  allowed  participation. 
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"Another  example  involves  lot  17  block  6623  on  Valley  St, 
This  lot  conforms  in  every  ^-'ay  to  the  Ag-ency's  definition 
of  eligibility  since  Valley  St,  is  to  re^.ain  in  its  ■oresent 
location.  Adjoining  improved  properties  have  been  allo^'ed 
participation.   This  lot  is  not  consic-ered  eligible. 

"Lots  13  and  Ik   in  this  same  block  (66?3)  on  Valley  St. 
offer  100  ft,  frontage  ^'hich  after  being  cut  b;;  the  new 
stre;t  still  leaves  more  than  enough  to  meet  all  physical 
qualifications.   In  fact  the  Agency  says  it  vill  not  further 
alter  this  lot  remainder  but  will  sell  it  as  is.   Since 
it  qualifies  as  a  lot  why  shoulc  ve  not  be  allo^red  to  keen 
this  remainder  ourselves?   This  lot  is  also  denied  eligibility, 

"Vj'e  respectfully  ask  that  the  Hoard  of  Supervisors  adopt 
this  alternative  plan  which  clearly  spells  out  the  right  of 
unimrsroved  pro"oerty  owners  to  participate  in  the  plan  on  the 
same  basis  as  owners  of  im-oroved  oropertj'-. 

Signed    Neal  Fellom 


Neal  Pel  lorn 
Attorney  at  Law 


Roy  Fellom,  Jr.  .^   L.  H.  Fellom 
Roy  Fellom,  Jr.,  and  L.H. Fellom 
Property  owners," 

In  adc'ition  to  the  points  set  forth  in  his  letter,  I'r. 
Fellom  by  telephone  advised  that  he  neglected  to  include  in  said 
letter  a  request  that  the  71nance  Committee  consider  Section  33732 
of  the  Health  and  Safety  Code,  which  provices: 

"if  alternative  plans  are  submitted  the  legis- 
lative body  shall  five  ^reference  to  the  plan  which 
it  deems  will  best  redevelop  the  oroject  area  in 
conformitj'-  with  the  Purposes  and  oolicy  of  this  part 
and  the  master  or  ^eneral  r)lan  for  the  comr,:unity  and 
which  requires  the  least  Interference  with  the  con- 
tinued enjoyment  of  existing  r^ro'oerty  rights  consistent 
with  the  purposes  of  this  part," 

OPINION 

i  I  have    carefully  reviewed    the   questions    raised   by  kr. 

iPellom, 
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It  appears  from  such  letter  that  Mr.  Fellom  is  misinformed 
both  as  to  the  laT'  anc?  to  the  fects. 

The  Redevelopment  Plan,  as  submitted,  does  not  provide 
for  participation  by  all  the  ov'ners  of  improved  properties  in  the 
area,  nor  does  such  Plan  discriminate  between  the  owners  of  improved 
and  unimproved  properties,  as  alleged.   The  Plan  r^rovides  for  the 
,acquisition  by  the  agency  of  many  parcels  of  improved  properties, 
!v;here  such  acquisition  is  necessary  for  street  installation,  grading, 
chan;i,e  of  use,  and  other  reasons  deemed  necessary  for  the  'orooer 
effectuation  of  the  overall  redevelopment  of  Diamond  Heights, 

The  Comrriunity  Redevelopment  Lav  contains  specific  provisions 
concerning  the  acquisition  and  retention  of  lend  on  which  there  are 
existing  buildings,   (Sections  33013,  infra,  and  33275,  H,  &  S,  Code.) 

The  area  c'ces  not  contain  over  ?',  000  parcels  of  land,  as 
contended,  but  contains  ar)Droxiiiiately  600  parcels. 

The  sw  jested  langua^ie  submitted  by  i^r.  Fellom  is  im- 
practicable and  unworkable,  and,  if  adopted,  would  ^tirevent  the 
efficient  development  of  the  "iamond  Pleights  area.   In  orda  to 
properly  install  streets,  grade,  replat  and  re-parcel  the  area, 
it  is  necessary  that  the  Agency  acquire  all  oarcels  of  land  affected. 
In  order  to  make  the  Plan  economically  feasible,  the  K^ency  must 
apoortion  to  each  parcel  the  costs  of  street  installation,  grading, 
installation  of  site  improvements  and  supr)orting  facilities,  surveys, 
engineering,  planning,  and  administretion.   Even  when  such  costs  are 
apportioned  to  the  price  of  the  lend,  the  .^^i^encY   will  still  suffer 
a  loss,  which  loss  vlll  be  assumed  in  part  by  the  Federal  Government, 
2nd  by  the  grants-in-aid  furnished  by  the  City, 

VJith  reference  to  the  particular  lots  referred  to  by  lir, 
?ellom,  you  are  advised  as  follows: 

Lot  2,  Elock  66[j.3  -  This  parcel,  referred  to  as  a  lot  by 
ilr.  Fellom,  is  in  reality  a  block,  vjith  I'r.  Fellom 
owning  all  of  the  parcel  excer)t  six  lots  ox-jned  by 
others.   The  Agency  must  acquire  all  of  the  property 
involved  in  this  block  in  order  to  accomr)lish  much 
grading  and  filling  because  of  the  steepness  of  the 
land,  and  to  install  two  new  streets,  with  subsequent 
I  replatting.   The  cuts  in  the  land  rill  run  as  much  as 

'  32  feet  with  an  average  cut  throughout  the  block  of 

^  20  feet,  h.s   a  consequence  It  is  ircpossible  for  It, 

Fellom  to  participate  vlth  the  Agency  in  resoect  to 
this  block. 
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Lot  n,    Block  6623  -  This  lot  is  not  considered  eligible 
for  particlioation  bj   the  Agency  for  several  reasons. 
First,  it  will  be  necessary  to  trade  the  front  of 
the  lot.   It  will  then  be  necessary  to  adr"  a  strip 
of  land  lying  between  Valley  Street,  which  is  to 
be  realigned  and  the  ■oresent  frontage  of  the  lot. 
Finally,  the  Agency  has  proposed  a  33  feet  width 
pattern  and  it  is  necessary  to  ad'  approxiraately  17 
feet  of  the  Fellom  lot  to  the  westerly  abutting  land 
in  order  to  iriaintain  the  pattern.   This  same  process 
ap'olies  to  the  two  narrow  lots  abutting  the  Fellom 
lot  on  the  west. 

Lots  13  and  llj.,  Block  6623  -  The  installation  of  new  streets 
across  these  two  lots  leaves  an  irregular  pie-shaped 
parcel  after  approximately  75^  of  the  two  lot  areas 
has  been  utilized  for  such  streets.  The  pie-shaped 
parcel  will  require  grading  and  it  will  be  necessary 
to  ad.'  to  it  a  strip  of  land  lying  between  the  'oarcel 
and  newly  aligned  Valley  Street,   It  should  be  noted 
in  this  respect  that  Kr,  Fellom' s  statement  that  the 
Agency  will  sell  the  balance  of  the  parcel  as  is,  is 
inaccurate.   In  the  event  that  the  Agency  acquires 
the  25  feet  of  improved  land  lying  east  of  the  loie- 
shaped  parcel,  the  Improvements  thereon  will  be 
demolished  and  all  or  a  portion  thereof  may  le  added 
to  the  Fellom  lots. 

In  order  that  the  basic  Plan  may  te  properly  accomplished, 
it  is  necessary  that  the  Agency  acquire  title  to  each  of  said  narcels. 

Section  33013  of  the  Community  Redevelopment  I.aw  (H,  &  S. 
Code)  provides: 

"'Redevelopment'  means  - 

"(c)  The  replanning  or  redesign  or  original  develop- 
ment of  undeveloped  areas  as  to  which  either  of  the  following 
conditions  exist: 

"(1)   The  areas  are  stagnant  or  improperly 
utilized  because  of  defective  or  inadequate  street 
layout,  faulty  lot  laj'-out  In  relation  to  size,  shape, 
accessibility,  or  usefulness,  or  for  other  causes," 
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Section  330^2  provides: 

"A  blighted  area  is  characterized  by: 

"(a)  An  economic  dislocation,  deterioration,  or 
disuse,  resulting  from  faulty  planning. 

"(b)  The  subdividing  and  sale  of  lots  of  irregular 
form  and  shape  and  inadequate  size  for  proper  usefulness 
and  development. 

"(c)   The  layin£  out  of  lots  in  disregard  of  the 
contours  and  other  phvsical  chsrecteristics  of  the 
ground  and  surrounding  conditions. 

"(d)   The  existence  of  inac'equate  streets,  open 
spaces,  and  utilities," 

Section  330^6  t)rovldes,  In  part: 

"(c)   Such  conditions  of  blight  are  chiefly 
found  In  areas  subdivided  into  small  parcels,  held 
in  divided  anc  widely  scattered  ownerships,  frequently 
Tinder  defective  titles,  and  in  raany  such  instances 
the  private  assembly  of  the  land"  in  blighted  areas 
f  o  r  redevelor)ment  i  s  so  "difficult  a  nd  c  o  s  t  ly  that  it 
is  uneconoKJc  and  as  a  practical  matter  impossible 
for  ovners  to  undertake  because  of  lack  of  the  le^al 
power  and  excessive  ^costs,"   fHimpha sis  added) 

Section  3301+7  provides: 

"(b)   That  '''henever  the  redevelopment  of  blighted 
areas  cannot  be  accomplished  by  private  enterprise 
alone,  without  public  participation  and  assistance 
in  the  acquisition  of  land,  in  planning  and  in  the 
financing  of  l?nd  asserably,  in  the  work  of  clearance, 
and  in  the  making  of  improvements  necessarj''  therefor, 
it  is  in  the  public  interest  to  employ  the  power  of 
eminent  domain,  to  acvance  or  expend  public  funds  for 
these  purposes,  and  to  provide  a  means  by  which 
blighted  areas  nay  be  redeveloped  or  rehabilitated, 

"(c)   That  the  redevelopment  of  blighted  areas  and 
the  provision  for  appropriate  continuing  land  use  and 
construction  policies  in  them  constitute  public  uses 
and  purposes  for  which  public  money  may  be  advanced 
or  expended  and  privcte  property  acquired,  and  are 
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governmental  functions  of  state  concern  in  the  interests 
of  health,  safety,  anr"  ^-'elfare  of  the  people  of  the 
State  and  of  the  communities  in  I'hich  the  areas  exist," 

In  the  case  of  Redevelopment  Agency  of  the  City  and  County 
of.  San  Prggcisco  v.  Hayes  (involving  the  constitutionality  of  the 
Celifornia  Co  c  unity  Redevelopment  Law  as  ari*;lied  to  the  "Diamond 
T^'eights  Project),  122  C.A.  2d  777  (cert,  denied  by  U.  S.  Supreme  Court 
in  Van  Eoff  v.  Redevelopment  Agency  3i|8  U.S.  No.  2  897)  the  Court 
stated  at  "page  807 : 

"'The  fact  is,  hovever,  that  the  act  contains  as 
definite  a  description  of  whst  constitutes  a  blighted 
area  as  it  is  reasonablj"-  possible  to  express;  in  re- 
gard to  such  factors  as  the  selection  and  the  size  of 
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legislature  to  raake  detailed  provisions  or  bluej2rints 
in  advance  for  each  operation  .....  All  that  the 
le&islature  could  do,  therefore,  vas    to  prescribe 
general  rules  anci  reasonably  definite  standards, 
leaving  to  the  local  euthorities  the  preparation 
of  the  Plans  and  specificetions  best  adapted  to 
accomplish  in  each  instance  the  desired  result,  a 
function  ^'hich  obviously  can  be  performed  only  by 
administrative  bodies,   '/hile  the  legislature  cannot 
delegate  the  po^^er  to  make  a  lat',  it  may,  v'here 
necessary,  confer  authority  and  discretion  in  connec- 
tion •'■jith  the  execution  of  the  lav;  it  may  establish 
primary  standards  and  impose  upon  others  the  duty  to 
carry  out  the  declared  legislative  policy  in  accord- 
ance vith  the  general  -^revisions  of  the  act.'" 
( Empha sis  ours. ) 

In  Eerman  v.  Parker  (decided  by  the  U,  S.  Supreme  Court 
December  1951+) »  3k^   U.S.  No.  1,  p.  26,  the  court  stated  at  pages  3I|., 
35  and  36: 

"in  the  present  case.  Congress  and  its  authorized  agen- 
cies attack  the  problem  of  the  blighted  parts  of  the 
comraunity  on  an  area  rather  than  on  a  structure-by- 
structure  basis," 

"Property  may  of  course  be  taken  for  this  redevelopment 
vhich,  standing  by  itself,  is  innocuous  and  unoffending. 
But  we  have  said  enough  to  indicate  that  it  is  the,  need 
of  the  area  as  a  whole  which  Con£ress  and  its  agencies 


li 


Opinion  No.  992 
September  20,  1955 
Page  9 

are  evaluating.   If  owner  after  owner  were  r)ermitte<3 
to  resist  these  redevelopment  r)ro£:rgiTis  on  the  pround 
that  his  particular  property  vtss  not  being  used 
ag;ain3t  the  public  interest,  integrated  plans  for 
redevelopment  would  suffer  greatly.   The  argument 
pressed  on  us  is,  indeed,  a  plea  to  substitute  the 
landowner's  standard  of _ the  public  need  for  the 
standard  prescribed  by  Cony^ress.   Eut  as  we  have 
already  stated,  community  redevelopment  proRrams 
need  not,  by  force  of  the  Constitution,  be  on  a 
piecer.ieal  basis  —  lot  by  lot,  building  by  building. 

"it  is  not  for  the  courts  to  oversee  the  choice 
of  the  boundary  line  nor  to  sit  in  review  on  the 
size  of  a  particular  project  area.   Once  the  question 
of  the  public  purpose  has  been  decided,  the  amount 
and  character  of  land  to  be  taken  for  the  project  and 
the  need  for  a  particular  tract  to  corgplete  the 
integrated  plan  rests  in  the  discretion  of  the 
legislative  branch.*'   (Emphasis  ours,) 

" If  the  Agency  considers  it  necessary  in  carrying 
out  the  redevelopment  project  to  take  full  title 
to  the  real  property  involved,  it  may  do  so.   It 
is  not  for  the  courts  to  determine  whether  it  is 
necessary  for  successful  consummation  of  the 
project  that  unsafe,  unsightly,  or  insanitary 
buildings  alone  be  taken  or  whether  title  to  the 
land  be  included,  any  more  than  it  is  the  function 
of  the  courts  to  sort  and  choose  among  the  various 
parcels  selected  for  condennation. ^      { Empha sis  -ur s .  ) 

See,  also,  m.y  Opinion  ITo,  991,  issued  September  l6,  1955» 
concerning  a  somewhat  similar  subject  matter. 

It  should  be  borne  in  mind  that  Mr,  Pellom  is  guaranteed 
and  Till  receive  full  compensation  for  his  property. 

In  summary,  it  is  my  opinion  that  the  Redevelopment  Plan 
for  the  T^iamond  Heights  Redevelopment  Area  and  particularly  that  part 
of  the  Plan  which  affects  the  property  oiATied  by  Mr,  Pellom  and  owners 
of  similar  property,  is  not  violative  either  of  the  Fifth  or  Fourteoith 
Amendment  of  the  Constitution  of  the  United  States. 

Respectfully  submitted, 

DIOi:  R.  HOLM 
MG/JEB  City  Attorney 

TO:   FINANCE  COIli  ITTEE 

Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


OPINION  NO.  993 
September  20,  1955 

SUBJECT:   LEGISLATION  (SEC.  13205,  EDUCATION  CODE) 

RELATING  TO  POLITICAL  ACTIVITIES  OF  SCHOOL 
EMPLOYEES,  EFFECT  ON  CIVIL  SERVICE  EMPLOYEES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  August  19,  1955,  wherein 
you  request  an  opinion  as  to  the  effect  that  Assembly  Bill  No.  203 
may  have  on   Civil  Service  employees. 

OPINION 

Assembly  Bill  No.  203  entitled  "An  act  to  add  Section 
13205  to  the  Education  Code,  relating  to  political  activities  of 
school  employees,"  as  finally  passed  and  approved  on  June  I8,  1955, 
reads  as  follows: 

"An  act  to  add  Section  13205  to  the  Education 
Code,  relating  to  political  activities  of  school 
employees. 

"The  people  of  the  State  of  California  do 
enact  as  follows: 

"Section  1.   Section  13205  is  added  to  the 
Education  Code,  to  read: 

"13205. 

"Neither  any  local  legislative  body  nor  any 
school  district  governing  board  shall  enact  or 
enforce  any  ordinance~or  promulgate  or  enforce  any 
rule  or  regulation  vjhich  limits,  during  their  off- 
duty  hours,  the  participation  of  school  employees 
in  political  activities  not  prohibited  by  this 
code."   (Emphasis  added) 

It  is  significant  to  note  that  the  aforementioned  statute 
limits  and  prohibits  action  by  either  the  local  legislative  body 
(Board  of  Supervisors)  or  the  school  district  governing  board 
(Board  of  Education). 
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Section  157  of  the  Charter  of  the  City  and  Coujity  of  San 
Francisco  provides  as  follov;s : 

"Active  participation  in  city  and  county 
politics,  relative  to  the  election  or  appointment 
of  public  officials,  by  civil  service  employees 
and  eligibles  of  the  city  and  county,  is  subversive 
of  the  best  Interests  of  the  merit  system  and,  there- 
fore, persons  holding  positions  in  the  classified 
civil  service  or  on  eligible  lists  for  such  positions 
shall  take  no  active  part  in  such  political  campaigns, 
or  in  soliciting  votes,  or  in  levying,  contributing 
or  soliciting  funds  or  support,  in  each  case  for  the 
purpose  of  favoring  or  hindering  the  appointment  or 
election  of  candidates  for  city  and  county  offices. 
Violation  of  the  provisions  of  this  section  shall  be 
deemed  an  act  of  insubordination  and  considered  good 
cause  for  suspension  or  dismissal  from  position  or 
removal  from  eligible  list."   (Emphasis  added) 

The  above  charter  section  adopted  by  the  electorate  is 
neither  an  act  of  the  Board  of  Supervisors  nor  of  the  Board  of  Edu- 
cation and  does  not  fall  within  the  classification  of  acts  prohibited 
by  Section  13205  of  the  Education  Code.  Applying  the  rule  of  stat- 
utory construction,  "Expressio  unius  est  exclusio  alterius,"  viz., 
"v;here  the  persons  and  things  to  v;hich  it  refers  are  affirmatively 
designated  there  is  an  inference  that  all  omissions  were  intended  by 
the  legislature"  (Sutherland,  Statutory  Construction,  Vol.  2,  Sec. 
4915),  it  is  evident  that  the  legislature  did  not  intend  to  restrict 
or  limit  the  charter  powers  of  a  mvinicipality  or  a  city  and  county 
in  such  m.atters . 

It  is,  therefore,  my  opinion  that  insofar  as  Civil  Service 
employees  of  the  City  and  County  of  San  Francisco  are  concerned. 
Section  13205  of  the  Education  Code  has  no  application  or  effect  and 
that  Charter  Section  157  prohibiting  active  participation  in  the 
election  or  appointment  of  city  and  county  officials  still  governs 
such  activities. 

Respectfully  submitted. 


DION  R.  HOLM 
JC/LSM  City  Attorney 

TO:   Hon.  John  J.  Ferdon 

Chairman,  Judiciary  Committee, 

Board  of  Supervisors 
235  City  Hall,  San  Francisco  2 


PILE  NO.  RESOLUl:iON  NO.  

(Series  of  1939) 

1  AMENDING  RESOLUTION  NO.  9126  (SERIES  OF  1939)  TITLED  "IN  CONFORMITY 

2  WITH  SECTION  4  OF  THE  PARKING  LAW  OP  19^9  DECLARING  THE  NEED  FOR  A 

3  PARKING  AUTHORITY  TO  BE  KNOWN  AS  THE  PARKING  AUTHORITY  OF  THE  CITY 

4  AND  COUNTY  OF  SAN  FRANCISCO  TO  FUNCTION  IN  SAID  CITY  AND  COUNTY, " 

5  IN  RELATION  TO  THE  SPECIFICATION  OF  PROJECTS  OVER  WHICH  THE  AUTHOR- 

6  ITY  SHALL  HAVE  JURISDICTION  AND  CONTROL. 

7 

8  RESOLVED,  That  Resolution  No.  9126  (Series  of  1939 )>  the 

9  title  of  which  is  recited  hereinabove,  as  amended  by  Resolution  No. 
10  9283  (Series  of  1939),  be  further  amended  by  adding  thereto  the 

!  11  following: 

12  The  Parking  Authority  of  the  City  and  County  of  San  Pran- 

13  Cisco  shall  have  Jurisdiction  and  control  over  all  future  projects 

14  which  shall  be  accomplished  by  said  Authority  with  funds  derived 

15  by  it  from  sources  specified  in  said  Parking  Law  of  1949,  unless 

16  otherwise  provided  by  action  of  both  the  Board  of  Supervisors 

17  and  the  Authority. 
18 

19 
20 

22 
23 
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FILE  NO.     13660  RESOLUTION  NO. 

(Series  of  1939)  

1  DECLARING  AND  FINDING  A  NEED  FOR  THE  CITY  AND  COUNTY  OP  SAN  FRANCIS- 

2  CO  TO  EXERCISE  THE  POWERS  OF  A  PARKING  AUTHORITY. 

3 

4  WHEREAS,  this  Board  finds  that  there  has  been  an  ever-increas- 

5  ing  number  of  motor  vehicles  using  the  streets  of  the  metropolitan 

6  districts  of  San  Francisco  and  as  a  result,  traffic  has  become  so 

7  congested  that  the  free  circulation  of  vehicles,  including  ambulan- 

8  ceSj  fire  apparatus,  police  and  mass  transit  vehicles  through  such 

9  streets,  necessary  for  the  health,  safety  and  general  welfare  of 

10  the  public,  has  been  seriously  impeded;  that  the  providing  of  park- 

11  ing  facilities  will  reduce  traffic  congestion  and  thereby  aid  in  the 

12  solution  of  this  problem  by  removing  motor  vehicles  from  such 

13  streets,  thereby  promoting  the  public  health,  safety,  convenience 

14  and  welfare;  and 

15  VfHEREAS,  the  supplying  of  additional  parking  facilities  in 

16  the  City  and  County  of  San  Francisco,  and  the  performance  of  all 

17  undertakings  incidental  or  advantageous  thereto  are  public  uses 

18  and  purposes  for  which  public  money  may  be  spent  and  private  prop- 
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FILE  NO.     13660  RESOLUTION  NO. 

(Series  of  1939)  

1  DECLARING  AND  FINDING  A  NEED  FOR  THE  CITY  AND  COUNTY  OF  SAN  FRANCIS- 

2  CO  TO  EXERCISE  THE  POWERS  OF  A  PARKING  AUTHORITY. 

3 

4  WHEREAS,  this  Board  finds  that  there  has  been  an  ever-increas- 

5  ing  number  of  motor  vehicles  using  the  streets  of  the  metropolitan 

6  districts  of  San  Francisco  and  as  a  result,  traffic  has  become  so 

7  congested  that  the  free  circulation  of  vehicles,  including  ambulan- 

8  ces,  fire  apparatus,  police  and  mass  transit  vehicles  through  such 

9  streets,  necessary  for  the  health,  safety  and  general  welfare  of 

10  the  public,  has  been  seriously  impeded;  that  the  providing  of  park- 

11  ing  facilities  will  reduce  traffic  congestion  and  thereby  aid  in  the 

12  solution  of  this  problem  by  removing  motor  vehicles  from  such 

13  streets,  thereby  promoting  the  public  health,  safety,  convenience 

14  and  welfare;  and 

15  TOEREAS,  the  supplying  of  additional  parking  facilities  in 

16  the  City  and  County  of  San  Francisco,  and  the  performance  of  all 

17  undertakings  Incidental  or  advantageous  thereto  are  public  uses 

18  and  purposes  for  which  public  money  may  be  spent  and  private  prop- 

19  erty  acquired,  and  are  governmental  functions;  and 

20  WHEREAS,  in  November  of  1947  the  electorate  of  the  City  and 

21  County  of  San  Francisco  authorized  the  issuance  of  $5,000,000  in 

22  general  obligation  bonds  by  approving  the  19^7  OFF-STREET  PARKING 

23  BOND  FUND  proposition,  which  fund  was  authorized  for  the  purpose 
.24  of  paying  ".   .   .  the  cost  of  public  parking  lots,  storage  space, 

25  garages,  single  or  multi-level  structures,  and  other  off-street 

26  parking  facilities  on,  under  or  above  the  surface  of  any  property, 

27  including  public  parks,  squares,  lands,  easements  or  rights  of 

28  way  to  be  acquired  by  purchase  or  condemnation,  together  with 

29  buildings,  structures,  equipment,  approach  roads,  entrances,  exlts^ 

30  fencing,  off-street  parking  meters,  and  other  works,  property  or 

31  structures  for  the  accommodation  of  automotive  vehicles,  and 

32  necessary  or  convenient  for  adequate  parking  facilities,  to  re- 


1  ■„  .  .  ' 


1  lieve  the  congestion  and  to  facilitate  traffic  in  the  metropolitan 

2  district  of  the  City  and  County  of  San  Francisco^  provided  that 

3  all  lands  and  sites  so  acquired  be  subject  to  the  approval  of  the 
^  Planning  Commission  of  the  City  and  County  of  San  Francisco";  and 

5  WHEREAS,  on  October  3,  19^9,  this  Board,  acting  pursuant  to  the 

6  Parking  Law  of  19^9  as  then  in  force  (presently  codified,  as  amend- 

7  ed,  in  the  Streets  and  Highways  Code,  Sections  32500  -  33552), 

8  adopted  Resolution  No.  9126  (Series  of  1939)^  declared  a  need  for 

9  and  constituted  the  Parking  Authority  of  the  City  and  County  of  San 

10  Francisco;  and 

11  V/HEREAS,  then  and  now,  funds  available  for  financing  off-street 

12  parking  projects  have  been  and  are  City  and  County  funds,  subject 

13  to  appropriation  only  by  this  Board,  from  the  19^7  OFF-STREET  PARK- 
IN ING  BOND  FUND;  and 

15  WHEREAS,  the  Charter  of  the  City  and  County  of  San  Francisco 

16  does  not  contain  specific  provisions  relating  to  the  power  or  exer- 

17  cising  of  the  procedure  to  be  followed  in  acquiring,  constructing, 
l3  completing  or  operating  parking  facilities;  and 

19  WHEREAS,  the  Legislature  of  the  State  of  California  has  pro- 

20  vided  in  the  Parking  Law  of  19^9  an  adequate,  proper  and  efficient 

21  means  of  exercising  the  power  and  for  the  procedure  to  be  followed 

22  as  an  alternative  to  other  existing  laws  and  ordinances  to  achieve 

23  public  parking,  which  law  is  available  to  the  City  and  County  of 
2^  San  Francisco;  and 

25     WHEREAS,  the  Charter  of  the  City  and  County  of  San  Francisco 
^  26  provides  that  ".  .   .  The  specification  or  enumeration  in  tliis 
27  charter  of  particular  powers  shall  not  be  exclusive.   The  exercise 
2o  of  all  rights  and  powers  of  the  city  and  county  when  not  prescribed 

29  in  this  charter  shall  be  as  provided  by  ordinance  or  resolution  of 

30  the  board  of  supervisors;"  and 

31  WHEREAS,  this  Board  finds  that  the  City  and  County  of  San 

32  Francisco  should  avail  itself  of  the  alternative  method  of  pro- 
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1  cedure  provided  by  the  Parking  Law  of  19^9j 

2  NOV/,  THEREFORE,  be  it  resolved  by  the  Board  of  Supervisors  of 

3  the  City  and  County  of  San  Francisco: 

4  Section  1.   This  Board  declares  and  finds  a  need  for  the  City 

5  and  County  of  San  Francisco  to  exercise  the  powers  of  a  parking 

5  authority  and  the  City  and  County  is  herewith  authorized  to  exercise 

7  any  or  all  such  powers  and  transact  such  business  pursuant  to  said 

8  law. 

9  Section  2.   The  City  and  County  of  San  Francisco,  In  transact- 

10  ing  business  as  and  in  exercising  the  powers  of  a  parking  authority 

11  shall  have  jurisdiction  and  control  over  the  following  pending 

12  projects:   Ellis-0' Farrell,  5th  and  Mission,  and  Lakeside,  respect- 

13  ively  described  and  delineated  in  Resolutions  Number  13170,  15538, 

14  and  13963,  all  Series  of  1939j  and  such  other  projects  which  have 

15  been  or  shall  be  financed  in  whole  or  in  part  from  funds  of  the 

16  City  and  County. 

17  Section  3.   All  joint  working  agreements  previously  entered 

18  into  by  and  between  the  City  and  County  of  San  Francisco  and  the 

19  Parking  Authority  are  hereby  ratified  and  confirmed. 

20  Section  4.   The  Parking  Authority  of  San  Francisco  is  requested 

21  to  acknowledge  City's  action  hereunder  and  concur  in  accordance 

22  herewith,  by  resolution. 
23 

24 

25 
26 
27 
28 
29 
30 
31 
32 
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OPIiNlON  NO.  99i+ 
September  21,  1955 


SUEJE.CT:   Ri^SOLUTIO?;  T^ECLARIKG  k   ITE^t.  PCR  'T-IE  CITY  Ai^TO  COUNTY  TO 
EXERCISE  THE  PC  2RS  0?  L   PARLIl^K^  AUTHORITY  ( SUF:.RVISC:^.S 
PILE  i.e.  13660)  VALIDITY  i^T   LLC-i.L  IKPLIC.-.TIOhS. 

C-entleraen: 

I  am  in  receipt  of  your  request  for  opinion  dated  September 
7f  1955,  as  follows: 

R  E  C.  U  E  S  T 


direction   of   the   Board    of  Su"oervisors   at   its 

c  o"oy  of 
the  City 


meeting  cf  Seote'Viber  6th,  I  ain  attaching, 
proposed  resolution  declaring  a  need  for 


and  County  to  exercise 
authority. 


the  nov'ers  of  a  parking 


"it  is  requested  that  you  revie"  the  reasure  and 
advise  Vie  as  soon  as  possible  as  to  its  legelitj'" 
and  also  of  the  letal  ir.olications  involved." 


0  P  I  y  I  0  H 

The  pertinent  "orovisions   of   the    Parl-in£    La\-i  of   191+9   codi> 
fied   in   the   Streets   and   Hi^hvay  Code   are   as  follows: 


"SEC.  32650. 
in  each 


parking-  authority  in  each  city.   There 


is  in  each  city  of  the  State  a  -oublic  body  corporate 
and  politic  knovn  as  the  parkinf,  authority  of  the  city," 

"SIC.  32651.   Prerequisite  to  transaction  of 
business  or  exercise  of  POTers  by  authority.   The 
authority  shall  not  transact  any  business  or  exercise 
any  poVers  unless  and  until  the  leeislative  body  of 
the  cit;-  by  resolution  declares  that  there  is  need 
for  the  authority  to  function  in  the  cit^'-."   ( Emphasis 
added, ) 


"SEC.  32651i. 

of  p overs    of   pa rkin£ 


Resolution  declaring,  need  for  exercise 


authority  es  Prereoui site. 


.  city 

shall  not  transact  any  business  or  erercise  any  povers 
pursuant  to  Section  33552  of  this  part  unless  and  until 
the  legislative  body  of  the  city  declares  by  resolution 
that  there  is  need  for  the  cit^,^  to  exercise  the  povers 
of  a  parking  authority."   (Emphasis  added) 

"SEC.  33552.   Exercise  of  porers  of  authority  by 
city;   Effect  on  other  acts.   Any  city  may  exercise 
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anj'-  or  all  of  the  powers  j^ranted  to  an  authority  by 
this  part  alone,  or  in  coiabination  with  powers  granted 
by  any  other  general  law  relative  to  loarking  facilities," 

"SEC»  32655.   Adoption  of  resolutions;  r>ivision  of 
jurisdiction  and  control.   Either  or  both  resolutions 
provided  for  in  this  chapter  may  be  adot>ted  by  the  leg- 
islative body.   If  both  resolutions  are  a^-oiDted,  they 
shall  clearly  sioecify  the  areas  T-dthin  the  city  within 
which,  or  the  "orojects  over  which,  the  authority  and 
the  city,  respectively,  are  to  have  jurisdiction  and 
control.  The  division  of  jurisdiction  and  control 
shall  be  as  specified,  but  n-ay  be  changed  from  time 
to  time  to  such  extent  as  is  consistent  with  obliga- 
tions to  bondholders,  by  action  of  both  the  legislative 
body  and  the  authority," 

" SIC.  32502,   Effect  of  statute  on  other  provisions. 
This  oart  shall  not  affect  any  other  provision  of  lavj 
relating  to  the  sa-ie  or  a  siiiiilar  subject  but  provides 
an  alternative  rriethod  of  -procedure  i-overning  the  subject 
to  which  it  relates;  and  it  shall  not  abridge,  modify 
or  otherwise  affect  the  ri^ht  of  anj'-  city  to  exercise 
any  po^er  given  to  it  by  the  Constitution,"   (Emphasis 
added) 

As  stated  in  the  proposed  resolution,  on  October  3>    1914-9, 
the  Eoard  of  Supervisors,  acting  pursuant  to  the  Parking  Law  of 
I9I4-9,  adopted  Resolution  ''O,  9126  (Series  of  1939)  declaring  a 
need  for  end  constituting  the  Parking  Authority  of  the  City  and 
County  of  San  Francisco, 

Under  the  Provisions  of  Sections  33552  and  3265i4-  the 
Cit^'-  may  exercise  any  or  all  of  the  powers  granted  to  an  author- 
ity by  adopting  a  resolution  declaring  that  there  is  a  need  for 
the  City  to  exercise  the  pox'ers  of  a  parking  authority. 

The  parking  Law  of  19i4.9  recognizes  the  rif. ht  of  the 
City  to  exercise  the  powers  of  a  parking  authority  even  though 
a  parking  authority  is  also  constitvited  and  au.  thorized  to  transact 
business  and  exercise  the  powers  of  an  authority.   Section  32655 
permits  the  a '■'option  of  either  or  both  resolutions,  as  provided 
in  Sections  32651  and  3265U,  and  further  provides  that  if  both 
resolutions  are  adopted  the-  shall  clearly  s-oecify  the  areas 
within  which,  or  the  projects  over  i"hich,  the  Authority  and  the 
City,  respectively,  are  to  have  jurisdiction  and  control. 

The  proposed  resolution  appears  to  be  in  proper  form 
insofar  as  Section  1  thereof  is  concerned,  wherein  the  Eoard 
declares  and  finds  a  need  for  the  City  and  County  of  San  Frm cisco 
to  exercise  the  powers  of  a  parking  authority. 
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Section  2  of  said  proposed  resolution  specifies  the  projects 
over  TThich  the  City  is  to  have  jurisdiction  and  control  and  in  that 
respect  seems  to  be  in  riro^^er  form.   But  Resolution  i^o,  9126  (su-ora) 
does  not  soecify  the  projects  over  which  the  Authority  is  to  have 
jurisdiction  and  control.   This  ^-'as  -oroper  form  at  the  time  Resolu- 
tion i'o,  9126  was  adopted,  but  if  the  nevly  proposed  resolution  Is 
to  be  adopted.  Section  32655  of  the  Streets  and  Highways  Code  would 
require  an  amendment  to  said  Resolution  9126  specifying;  the  projects 
over  I'hich  the  Authority  is  to  have  jurisdiction  and  control.   In 
this  connection  I  have  taken  the  liberty  of  drafting  an  amendment  to 
Resolution  9126  which  should  be  adopted  concurrently  viith   the 
proposed  resolution  in  question.   I  have  further  taken  the  liberty 
of  making  a  few  suggested  changes  and  amendments  in  the  proposed 
resolution,  a  copy  of  T'hich  proposed  resolution  with  such  changes 
is  also  annexed  hereto. 

It  is  my  opinion  that  the  proposed  resolution  with  the  sug- 
gested amendments  is  in  accordance  with  and  authorized  by  the 
Parking  Law  of  1914-9.   It  would  appear,  however,  that  the  adoption 
of  said  resolution  wHi  reouire  some  revision  of  Ordinance  No.  9072 
(Series  of  1939)  relating  to  the  procedure  for  leasing  of  city- 
owned  lands  for  public  off-strest  parking  facilities  in  order  to 
avoid  a  possible  conflict  in  procedures.   In  this  regard  I  i-'ill  be 
pleased  to  advise  you  at  a  later  date. 

In  response  to  your  inquiry  as  to  the  legal  implications 
involved,  it  is  my  opinion  that  the  adoption  of  this  resolution 
will  provide  the  City  with  an  additional  and  alternative  method 
of  procedure,  which  at  the  present  time  is  viorthy  of  consideration. 
It  should  be  noted  that  authority  for  regulation  of  rates,  although 
deleted  by  the  Legislature  from  the  original  draft  of  the  Parking 
Law  of  191-1-9  except  in  relation  to  revenue  bonds,  has  now  been 
effectively  included  in  this  la'-'  as  Presently  codified  by  an 
amendment  of  Section  32953*  Streets  and  High'-'ays  Code,  enacted  by 
the  State  Legislature  at  its  1955  session.   This  amendment  became 
effective  Septem.ber  7>  1955» 

Section  32953*  prior  to  amendment,  read  as  follows? 

"The  notice  inviting  bids  shall  distinctly  and 
specifically  describe  the  project  and  the  facilities 
x^Jhich  are  to  be  leased,  the  period  of  time  for  which 
the  project  is  to  be  leased,  and  the  minimum  rental 
to  be  paid  under  the  lease." 


sentence: 


By  amendment,  the  1955  Legislature  added  this  significant 
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" The  notice  shall  recite  that  there  is  reserved  to 
the  authority  the  pover  to  fix  and  ^'etermine  the 
rates  to  be  charged  by  the  bidder  for  the  'oarkinp; 
or  storinp  of  motor  vehicles,*''  (Lmphasis  added) 

This  amendment  vias   introduced  shortly  after  the  decision  in  the 

case  of  City  and  County  of  San  Francisco  v.  Ross,  htl^  L,   C,  5l> 

279  ?.  2d  529,  requiring,  control  of  rates  in  leased  operation  of  public 

parking  facilities. 

You  have  asked  me  to  discuss  the  le^^al  implications  involved 
in  the  n)rocedure  in  question,   I  must  stfte  that  since  the  effective 
date  of  the  above  amendment  one  serious  question  raised  by  the 
Supreme  Court  decision  above  concerning,  the  constitutionality  of 
the  Parking  Law  of  191^9  has  been  eliminated  anc"  the  City  as  '-ell 
as  the  Parking  Authority  must  retain  the  ri^ht  to  determine  the 
rates  to  be  charged.  However,  I  must  bring  to  your  attention  that 
since  our  Supreme  Court  has  not  as  yet  construed  the  Parking  Law 
of  1914.9,  there  is  nothing  to  prevent  any  interested  person  from 
instituting  action  at  any  tim.e  challenging  the  validity  of  this 
legislation.   Eut,  in  view  of  the  provisions  of  Section  1955  of  the 
Government  Code  and  of  the  foregoing  considerations,  it  is  my 
c^inion  that  the  Controller  would  be  well  within  his  legal  rights 
to  certify  as  to  availability  of  funds  for  public  off-street  parking 
facilities  insofar  as  the  Citj'-  would  be  actin,  pursuant  to  the 
provisions  of  the  Parking  Law  of  19i|-9, 

I  see  no  legrl  imr?lications  adverse  to  the  interests 
of  San  Francisco  in  the  legislation  proposed  as  attached  hereto. 

You  are  advised  accordingly. 

Respectfully  submitted, 


^lOW  R,  HOLT! 
City  Attorney 


JC/JEE 

TO:    BOARD   CP  SUPLF.VISCRS 
235   City  Hall 
San  Francisco   2 

Attention:      Mr.    John  R,   I'cCrath 
Clerk  of    the   Eoard 

Ends.    (2) 


OPINION  NO.    995 
September  21,    1955 


SUBJECT!      PUBLIC    LIABILITY  AITO   PROPERTY  DAMAGE    INSURANCE 
IN  RE  CONTRACTS  FOR    PUBLIC  ViORK;   REqUL^EKlENTS 
AS   TO  SUBCONTRACTORS;    INDEMNIFICATION   PROVISION; 
AUTHORITY   OP  DIRECTOR    OP    PUBLIC  VIQRKS    IN  RE 
AMOUNTS    OP    INSURANCE. 


Dear  Sir: 


I  have  your  request  for  opinion  as  follows; 

REQUEST 

"This  Department  is  reviewing  the  subject  of 
insurance  protection  for  the  City  and  County  of  San 
Francisco  on  construction  contracts,  ^je  now  require 
that  each  successful  bidder  (also  known  as  the  Con- 
tractor) f\arnishes  satisfactory  proof  that  he  has 
taken  out  for  the  period  covered  by  the  contract, 
public  liability  and  property  damage  insiorance 
which  will  protect  the  Contractor,  the  City  and 
County  of  San  Francisco  and  its  officers  and 
employees  from  any  damage  claims  for  personal 
injury,  including  accidental  death,  as  well  as 
for  property  damage  arising  from  operations  imder 
the  contract. 

"The  minimum  amounts  of  insurance  required  by 
us  are  as  follows: 

^1550,000  for  one  person  injured  in  one 

accident. 
100,000  for  more  than  one  person  injured 

in  one  accident, 
5*000  for  property  damage  in  one 

accident. 

"The  question  has  arisen  as  to  the  necessity  for 
requiring  subcontractors  to  provide  insxarance  protection 
similar  to  that  required  of  the  successful  bidder  or 
contractor.   Since  we  have  no  contact  with  any  such 
contractor,  it  is  our  belief  that  in  the  event  of  a 
damage  claim  it  would  be  necessary  for  us  to  hold  the 
contractor  himself  responsible  even  though  a  sub- 
contractor was  clearly  at  fault.  \ie   are  further 
concerned  in  this  matter  because  we  are  advised 
that  an  additional  premium  is  charged  for  each 
insurance  policy  when  the  City  and  County  of  San 
Francisco  is  named  as  an  additional  insured.   Such 
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additional  premivim  is  ultimately  paid  for  by  the  City 
and  County  of  San  Francisco  in  the  form  of  higher  bid 
prices. 

'Ve  attach  hereto  our  standard  paragraph  on  public 
liability  and  property  damage  insurance  which  is  in- 
cluded as  part  of  the  general  conditions  of  all  con- 
tracts. On  the  assumption  that  we  will  continue  to 
require  an  insurance  certificate  from  the  contractor, 
we  seek  your  opinion  on  the  following: 

1)  Should  the  Department  of  Public  VJorks 
require  that  all  subcontractors  furnish 
the  Department  with  a  certificate  of 
insurance  including  public  liability 
and  property  damage  ins\irance  in  which 
the  City  and  County  of  San  Francisco 
and  its  officers  and  employees  are  named 
as  additional  insureds? 

2)  If  the  answer  to  Q.uestion  No.  1  is  'No'  - 
should  the  Department  of  Public  V;orks 
require  a  statement  from  the  contractor 
to  the  effect  that  all  subcontractors 
have  furnished  certificates  of  insurance 
in  which  he  (the  contractor)  is  named 

as  an  additional  insiired? 

3)  In  your  opinion  will  the  insurance  require- 
ments as  set  forth  in  the  attached  standard 
paragraph  adequately  protect  the  City  and 
County  of  San  Francisco? 

k)     Does  the  Director  of  Public  llorks  have  the 
authority  to  increase  or  decrease  the 
amounts  of  insurance  required?" 

The  standard  provision  for  public  liability  and  property 
damage  insurance  which  you  attach  reads; 

"PUBLIC  LIABILITY  AIO  PROPERTY  DAMGE  INSURANCE 

"The  Contractor  shall  take  out  and  maintain  during 
the  life  of  this  contract  such  Public  Liability  and 
Property  Damage  Insurance  as  shall  protect  him  and  any 
subcontractor  performing  work  covered  by  this  contract, 
from  claims  for  damages  for  personal  injury  including 
wrongful  death,  as  well  as  from  claims  for  property 
damages,  which  may  arise  because  of  the  nature  of  the 
work  or  from  operations  under  this  contract,  whether 
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such  operations  be  by  himself  or  by  any  subcontractor 
or  anyone  directly  or  indirectly  employed  by  either  of 
them  even  though  such  damages  be  not  caused  by  the 
negligence  of  the  Contractor,  or  any  subcontractor,  or 
anyone  employed  by  either  of  them.  The  said  Public 
Liability  and  Property  Damage  Insurance  shall  also 
directly  protect  the  City  and  County  of  San  Francisco, 
as  well  as  the  Contractor  and  his  subcontractors,  and 
all  insurance  policies  issued  hereunder  shall  so  state. 
The  amounts  of  such  insvirance  shall  be  as  follows: 

"Public  Liability  Insurance  in  an  amount  not 
less  than  $50*000  for  injuries,  including 
wrongful  death  to  any  one  person,  and,  sub- 
ject to  the  same  limit  for  each  person,  in 
an  amount  not  less  than  i:  100, 000  on  account 
of  one  accident,  and  Property  Damage  Insurance 
in  an  amount  not  less  than  ^20,000  on  account 
of  a  single  accident  and  ^ij.0,000  in  the  aggre- 
gate, 

provided,  however,  that  the  Director  of  Public  \;orks 
may  accept  insvirance  covering  a  subcontractor  in 
character  and  amounts  less  than  the  standard  require- 
ments set  forth  under  this  paragraph  where  such 
standard  requirements  appear  excessive  because  of 
the  character  or  extent  of  the  work  to  be  performed 
by  such  subcontractor, 

"The  follox-Jing  special  hazards  shall  be  covered 
by  rider  or  riders  to  the  policy  or  policies  above 
required  or  by  separate  policies  of  insurance  in 
amounts  not  less  than  the  following: 

"Public  Liability  Insurance  to  cover  automobiles 
trucks,  etc.,  ^,10,000/^20,000. 

"Before  the  e:-ecution  of  the  contract,  the  suc- 
cessful Bidder  shall  file  with  the  Department  of  Public 
VJorks  a  Certificate  or  Certificates  of  Insurance, 
covering  all  specified  insurance.  Each  such  Certifi- 
cate shall  bear  an  endorsement  precluding  the  cancella- 
tion, or  reduction  in  coverage,  of  any  policy  evidenced 
by  such  Certificate,  before  the  expiration  of  five  days 
after  the  Director  shall  have  received  notification  by 
registered  mail  from  the  insurance  carrier." 
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OPINION 

1,  Answer  to  Question  1. 

No,  provided  the  solvency  of  the  contractor' s  insurer  and 
surety  is  beyond  question,  and  provided  the  policy  fvirnished  by  the 
contractor  covers  any  liability  of  the  City  for  subcontractors'  torts. 
See  suggested  modification  of  Sec.  2  (m)  of  the  Standard  Specifica- 
tions set  forth  in  appendix  A  hereto*  A  policy  conforming  to  this 
provision  would,  in  my  opinion,  insure  the  City  against  liability 
for  a  subcontractor' s  tort.  During  periods  of  economic  stress  it 
might  be  wise  to  require  ins;irance  from  subcontractors  as  well  as 
from  the  prime  contractor. 

2,  Answer  to  Question  2. 

No,  provided  there  is  no  question  of  the  solvency  of  the 
contractor' s  insurer  and  surety. 

3«  Answer  to  Question  3« 

No.   In  my  opinion  Sec.  2  (m)  of  the  Standard  Specifica- 
tions, in  order  adequately  to  protect  the  City  and  County  of  San 
Francisco,  should  be  revised  to  read  as  set  forth  in  appendix  A 
hereto.  The  property  damage  liability  limits  should,  of  covirse,  be 
Increased  on  certain  contracts,  e.g.,  on  a  tunnel  project. 

Sec.  7  (b)  of  the  Standard  Specifications  should,  in  my 
opinion,  also  be  revised.  See  suggested  modification  thereof  set 
forth  in  Appendix  B  hereto. 

ij.»  Answer  to  Question  k.. 

In  contracts  which  he  is  authorized  to  let  and  the  specifi- 
cations and  terms  of  which  he  is  authorized  to  determine,  the  Director 
of  Public  '"orks  has  authority  to  increase  or  decrease  the  amounts  of 
insurance  required.  There  is  no  applicable  statute  or  ordinance. 

Respectfully  submitted. 


gebAb 

TO:      Sherman  P.  Duckel,  Director 
Department   of  Public  VJorks 
260  City  Hall 
San  Francisco  2,   California 

Appendix  A   and  Appendix  B 
attached. 


DION  R.    HOIM 
City  Attorney 


APPENDIX  A 

SUGGESTED  MOD  IF  IC  AT  lOM  OF  SEC.  2  (m) 
OF  THE  STANDARD  SPECIFIC  AT  IONS': 

(m)   Public  Liability  and  Property  Damage  Insurance,  — 

The  Contractor  shall  procure  and  maintain  diirlng  the  life  of  the  con- 
tract a  policy  or  policies  of  public  liability  and  property  damage 
insiAPance  Issued  by  an  Insurer  or  lns\irers  satisfactory  to  the 
Director  of  Public  vjorks  and  in  form  approved  by  the  City  Attorney, 
insuring  the  Contractor  and  the  City  and  County  of  San  Francisco,  its 
officers  and  employees  in  their  capacities  as  such,  against  liability 
for  damages  for  bodily  injury,  wrongful  death,  and  property  damage 
directly  or  Indirectly  resulting  from  the  natiore  of  the  work,  the 
performance  of  the  contract,  the  ownership,  maintenance  or  use  of 
motor  vehicles  in  connection  therewith,  or  the  acts,  omissions,  opera- 
tions or  conduct  of  the  Contractor  or  any  subcontractor  under  the 
contract  or  in  any  way  arising  out  of  the  contract,  irrespective  of 
whether  fault  is  the  basis  of  the  liability,  and  irrespective  of 
whether  any  act,  omission  or  conduct  of  the  City  and  Coiinty  of  San 
Francisco,  connected  or  unconnected  with  the  contract,  is  a  condi- 
tion or  cause,  contributory  or  otherwise,  of  the  accident,  injury, 
death,  or  damage,  and  Irrespective  of  whether  the  act,  omission  or 
conduct  of  the  Contractor  or  subcontractor  is  merely  a  condition, 
rather  than  a  cause,  of  the  accident,  injury,  death  or  damage. 
Unless  otherwise  specified  in  the  Special  Provisions,  the  bodily 
injury  liability  limits  shall  be  not  less  than  ;;,.100,000  for  Injury 
to  one  person  in  one  accident.  Including  death  resulting  therefrom; 
and,  subject  to  this  limit  as  to  each  person,  (.300*000  for  each 
accident.  The  property  damage  liability  limits  shall  be  not  less 
than  i|;20,000  for  each  accident,  and  l|;40,000  in  the  aggregate. 

Each  such  policy  shall  contain  a  paragraph  reading: 

"This  policy  is  issued  to  comply,  and  it  does 
comply,  with  the  provisions  of  Section  2(ra),  'Public 
Liability  and  Property  Damage  Insurance' ,  of  the 
Standard  Specifications  of  the  Bureau  of  Engineering, 
Department  of  Public  Tlorks,  City  and  County  of  San 

Francisco,  dated  ,  1955>  any  other 

provision  hereof  to  the  contrary  notwithstanding.   If 
any  question  shall  hereafter  arise  concerning  the  risks 
intended  to  be  Insured  against  by  this  policy,  it  shall 
be  determined  by  reference  to  the  language  of  said 
Section  2(m) ." 

Each  policy  covering  more  than  one  Insured  shall  contain 
the  standard  cross-liability  provision. 
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APPEI^IX  A  (Cont'd.) 

The  successful  Bidder  shall  file  before  execution  of  the 
contract,  and  thereafter  shall  maintain,  with  the  Department  of 
Public  I'orks  the  policy  or  policies  of  insurance  herein  required, 
or  duplicate  original  or  duplicate  originals  thereof.   Each  such 
policy  shall  provide  that  no  cancellation  or  reduction  in  cover- 
age shall  become  effective  until  at  least  ten  days  after  receipt 
by  the  Director  of  Public  '.."orks  of  written  notice  thereof.   If  the 
life  of  the  contract  extends  beyond  the  expiration  date  of  any 
policy  so  filed,  the  renewal  of  such  insxorance  shall  be  filed  with 
the  Department  of  Public  Viorks  at  least  ten  days  before  such 
expiration. 


-  2  - 


APPEM)IK  B 

SUGGESTED  MODIFICATION  OF  SEC.  7  (b) 
07  THE  STAI^ARD  SPECIFICATIONS. 

(b)  Responsibility  of  Contractor  —  Indemnification*  — 

The  Contractor  shall  take  and  assume  all  responsibility  for  the 
work.  As  between  him  and  the  City,  the  Contractor  shall  bear  all 
losses  and  damages  directly  or  indirectly  resulting  to  him,  to  the 
City,  or  to  others  on  account  of  the  character  or  performance  of 
the  work,  xmforeseen  difficulties,  accidents  or  any  other  causes 
whatsoever. 

The  Contractor  shall  assume  the  defense  of  and  indemnify 
and  save  harmless  the  City  and  County  of  San  Francisco,  the  Director 
of  Public  'iorks,  and  their  officers  and  employees,  from  all  claims, 
liability,  loss,  damage  and  injviry  of  every  kind,  natiore  and  des- 
cription, directly  or  indirectly  resulting  from  the  nature  of  the 
work,  the  performance  of  the  contract,  the  ownership,  maintenance 
or  use  of  motor  vehicles  in  connection  therewith,  or  the  acts, 
omissions,  operations  or  conduct  of  the  Contractor  or  any  subcon- 
tractor ;inder  the  contract  or  in  any  way  arising  out  of  the  con- 
tract, irrespective  of  whether  fault  is  the  basis  of  the  liability 
or  claim,  and  irrespective  of  whether  any  act,  omission  or  conduct 
of  the  City  and  County  of  San  Francisco,  connected  or  unconnected 
with  the  contract,  is  a  condition  or  cause,  contributory  or  other- 
wise, of  the  claim,  liability,  loss,  damage  or  injury,  and  irre- 
spective of  whether  the  act,  omission,  or  conduct  of  the  Contractor 
or  subcontractor  is  merely  a  condition,  rather  than  a  cause,  of 
the  claim,  liability,  loss,  damage  or  injiiry. 
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SUBJECT:   HEALTH  SERVICE  SYSTEM,  ELIGIBILITY  FOR  MEMBERSHIP 

OF  CHILD  CARE  CENTER  EMPLOYEES  OF  SCHOOL  DEPARTMENT. 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
f  ollov/s : 

REQUEST 

"The  Health  Service  Board  has  instructed  the 
Secretary  to  ask  for  an  opinion  on  the  eligibility 
for  Health  Service  membership  of  the  Child  Care 
Center  employees  of  the  School  Department  who  have 
been  admitted  to  City  Civil  Service  by  a  new  State 
law  which  became  effective  recently.  We  have  been 
advised  that  these  employees  iiere   formerly  specifi- 
cally excluded  by  State  law  from  membership  in  local 
)        Retirement  Systems  and  we  are  under  the  impression 

that  they  are  actually  State  employees.  V/e  have  your 
opinion  that  employees  of  the  Municipal  Coujrt  are  not 
eligible  for  Health  Service  membership  because  they 
are  State  employees.  Hence,  this  request." 

OPINION 
Section  172.1,  Subdivision  1,  of  the  Charter  provides: 

"A  health  service  system  for  mLinicipal  employees 
is  hereby  established.   .  .  .  The  members  of  the 
system  shall  consist  of  all  employees  of  the  city  and 
county  who  are  members  of  the  retirement  system  and 
all  teachers  and  employees  of  the  board  of  education 
who  are  members  of  said  retirement  system." 

Education  Code,  Section  196II,  has  recently  been  amended  to 
provide  that : 

"...  child  care  center  employees  of  a  unified 
school  district  coterminous  with  the  boundaries  of  a 
city  and  county  shall  not  be  prevented  from  becoming 
members  of  a  retirement  system  established  for  the 

■\  employees  of  the  city  and  county  and  of  the  imlfied 

y        school  district." 
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It  is  my  opinion  that  Child  Care  Center  employees,  who  are 
members  of  the  Retirement  System,  are  eligible  for  membership  in  the 
Health  Service  System,  and  that  such  employees  who  are  not  now 
members  of  the  Retirement  System  will  become  eligible  for  membership 
in  the  Health  Service  System  upon  becoming  members  of  the  Retirement 
System.  I  trust  that  the  foregoing  answers  your  inquiry. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


JJT/GEB 


To:   HEALTH  SERVICE  SYSTEM 
61  Grove  Street 
San  Francisco  2 

Attention:  Mrs.  Zella  B.  Haynes 

Secretary,  Health  Service  Board 


OPINION  1^0.    997 
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tUBJLCT:      LO'sOTiA   U^^l^ '    HIGH  ^CI-LOL  DILTHICT:    LEGALITY   OP 

CO"  TR_  BUTION  BY   CITi  A-MD    COL-^TY   OP   SAr"   PP^-j>;CISCO 

Gentlemen: 

^"e   have   your  request  for  an   opinion  as  follows; 

•'By  direction   of    the  Finance   Corarrilttee    our  file    on    the 
subject   of   request   for  financial  assistance    toward   the   education 
of   chilc^ren  froii   the  Moccasin  "'ower  House   area   is  being  referred 
to  you. 

"You  will   note   fro.;   the   file    that    Pir.    James   M.    Reussvjig, 
District   Superintendent,    Sonora   Unio;;   High  School,    requested   a 
coatributioa   to   the    Sonora   Union   High  £choolDistrict    in  consid- 
eration   of   the    services   rendered   children   of  erinloyees   of   the 
City  and  County   of   Jan  Francisco  who  reside   at  ?loccasin  Power 
House   and  attend  Lonora   Uni:^n   Hi.eh  School. 


^o'- 


"The  matter  was  referred  to  the  Public  Utilities  Com- 
mission and  after  investi:^c.t  .on  it  was  the  reco-;i..-endatlon  of 
the  Manager  of  Utilities  that  the  reiubst  be  denied. 


m 


'Mr.  James  Reusswig  now  writes,  under  date  of  June  13, 
1955»  stating  that  the  Board  of  Trustees  of  said  district  have 
asked  him  to  inform  the  Board  of  Suoervisors  of  the  City  and 
County  of  San  Francisco  thit  transr^ortat  .  on  services  will  be 
withdrawn  to  students  residing  at  Moccasin  unless  some  finan- 
cial aid  is  forthcoming,  seating  the  co^.ts  are  too  great  to 
ask  the  taxr^ayers  to  absorb. 

"The  Finance  Committee  requests  an  opinion  from  you  on 
the  following: 

1.  I  hat  obli  ation  is  there  on  the  oart  of  the 
City  and  County  of  San  Francisco  to  contrib- 
ute to  the  Sonora  Union  High  School  District 
as  such? 

2.  Assuming  there  is  no  obligation,  can  the  City 
and  County  of  San  Prancif^.co  contribute  to  the 
Sonora  Union  High  School  District"? 

3.  Can  the  Sonora  Union  High  School  District,  by 
reason  of  our  failure  to  contribute  to  it,  fail 
to  orovide  the  existing  ser^  ice?" 
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OPINION 


The  answer  to  your  first  inquiry  is  that  there  is  no 
obligation  on  the  oart  of  the  City  and  County  of  tan  Francisco 
to  co'itribute  to  the  Sonora  Union  Hi^h  School  District  as  such. 
The  Loaora    Union  High  School  District  is  suo^oorted  by  local 
county  real  estate  taxes  and  financial  aid  from  the  State  of 
California.   The  Education  Code  of  the  .itate  of  California  which 
contains  the  laws  which  im-pose  these  obli^^ations  for  suo'-jort  by 
way  of  taxes  and  State  aid  inakes  no  such  obli  ation  as  orooosed 
by  the  District  Superintendent. 

The  answer  to  your  second  inquiry  is  that  since  there  is 
no  legal  obli  ation  the  City  cannot  raake  a  contribution  to  the 
tonora  Union  rligh  School  District.   In  this  connection  Tol^ase 
see  naragrat)h  3  of  Sect  "on  86  of  the  Charter  of  the  City  and 
County  of  San  Francisco  which  reads  as  follows: 

''Every  officer  who  shall  approve,  allow  or  nay 
any  demand  on  the  treasury  not  authorized  by 
law,  ordinance  or  this  charter,  shall  be  liable 
to  the  city  and  county  individually  and  on  his 
official  bond  for  the  amount  of  the  demand  so 
illegally  approved,  allowed  or  naid.'' 

The  answer  to  your  third  inquiry  is  that  the  Sonora 
Union  High  School  District  cannot  fail  tp  provide  the  er'isting 
service  for  the  reason  that  the  City  and  County  of  ;.  an 
Francisco  fails  to  make  the  contribution  as  requested.   Section 
16251  of  the  Lducation  Code  of  the  State  of  California  reads  as 
follows: 

"POi  ERS  OP  GO^/LR^TING  BOAFJD;  APPROVAL  OP  COUI\TTY 
SCHOOL  SUPER  IP TIP-'DENT.   The  governing  board  of 
any  school  district  i;iay  provide,  with  the  written 
aoproval  of  the  county  suoerintendent  of  schools, 
for  the  transportation  of  louoils  to  and  from 
school  ^^Jhenever  in  the  Judgment  of  the  board  such 
transportation  is  advisable  and  good  reasons  exist 
therefor.   The  governing  board  iiiay  purchase  or  rent 
and  provide  for  the  uiokee-^,  care,  and  operation  of 
vehicles,  or  may  contract  and  oay  for  the  transporta- 
tion of  ouoils  to  and  from  school  by  coiiion  carrier, 
or  may  contract  with  and  oay  res  onsible  orivate 
■oarties  for  the  transportation.'' 
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This   section   is   clearly  r)ermissi.ve   in  character. 
Girard   vs.    honrovia  City   School  District,    121  Gal.   A  op.    (2) 
at  the   bottoM   of  pa;e    7I43    (1953)  •      Here,    however,    the'soaora 
Union   High   School  District    has   underta'-:en   to  provide    the    traos- 
Toortation   in   question   and  are   loresently  providing    it.      Having 
discretion   as   to  whether   or  not    they  v;ill   orovide    transoorta- 
tion   it  becomes   a   question   as   to  vhether   or  not    it   is   a.-,   abuse 
of   that   discretion   to    oerrrdnate    the  existing   service   as    to  a 
selected   class    of   students. 

It   is   iny   OT)inion   that   this   transrjortation    service   as 
presently  furnished  cannot  be    terminated  as   to   the    students 
in   questioi:   for   the  reason   that   the  City  and  County   of  tan 
Francisco  fails    to  make    a   contribution  as  requested.      This 
termination  would  clearly  be   an  abuse    of   the   discretion  granted 
the    governing   board    of   the   School  District   under  section   16251 
{ suora ) . 

You  are   therefore   advised  accordingly. 

Res-^ectfully   submitted. 


TAT  J^./T.  0  '  C 


DIOF  R.  HQ-J'! 
City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 

£:an  ?:•.  a^.ci^ico   2 
Attention:    John   R.    l-icGrath,    Clerk    of   the   Board 


OPINION  NO.    998 
October  5>    1955 

SUBJECT:  VALIDITY  OP  LEGISLATION  P2RMITTING  CHIEF  ADMINISTRATIVE 
OFFICER  TO  CONTUSE  IN  OFFICE  BBYOI"©  COMPULSORY  RETIRE- 
MENT AGE;   VALIDITY  OF  RELATED   LEGISLATION  FIXING  AGE  LIMIT. 

Dear  Sir: 

I  have  received  yoiir  following  request  for  opinion: 

REQUEST 

"The  Judiciary  Committee  has  been  directed  to  study 
the  advisability  of  recommending  legislation  which 
will  permit  the  present  Chief  Administrative  Officer, 
Thomas  A.  Brooks,  to  continue  in  office  beyond  the 
compulsory  retirement  age. 

"Will  you  please  give  ine  yoiir  opinion  as  to  whether 
legislation  of  this  nat\are  can  be  enacted  to  continue 
the  Chief  Administrative  Officer  in  his  present  position. 

"Also,  it  would  be  of  interest  to  know  whether  there 
can  be  an  age  limitation  placed  on  the  employment  of 
any  individual  once  there  has  been  such  a  waiver 
through  appropriate  legislation  of  the  Board  of 
Supervisors." 

OPINION 

The  foundational  principles  which  control  the  first  issue 
presented  by  you  are  as  detailed  in  my  Opinion  No.  5^1,  dated  June 
17,  1952.  To  convenience  you  in  consolidating  those  principles  with 
yovir  present  problem,   I  quote  therefrom  and  reaffirm  the  following 
observations: 

"By  virtue  of  the  provisions  of  said  Section  165, 
officers  and  employees  (except  members  of  the  police  and 
fire  departments)  become  members  of  the  retirement  system 
if  so  provided  by  the  Board  of  Supervisors.   In  this  respect 
Section  165  provides  in  part  as  follows: 

"♦The  system  shall  be  applied  to  such  offices, 
departments,  bureaus,  or  classes  of  officers  or  em- 
ployees of  the  city  and  county,  including  teachers 
in  the  San  Francisco  school  department,  as  the 
supervisors  shall  determine.  .  .  ' 

"Section  165.2,  effective  July  1,  19i^.7>  sets  up  retirement 

( 
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procedures  and  requirements  for  'miscellaneous  officers  and 
employees'  entering  city  service  following  said  effective  date, 
as  well  as  for  miscellaneous  officers  and  employees  who  were 
members  under  Section  165  prior  to  July  1,  191^-7;  excepting  such 
officers  or  employees  as  might  within  times  prescribed  in  Sec- 
tion 165«2  exercise  a  granted  option  to  remain  under  Section 
165. 

"Under  the  definition  of  'miscellaneous  officers  and 
employees*  contained  in  paragraph  (A)  of  Section  165*2, 
there  is  incorporated  by  reference  the  beforenoted  power 
to  the  Board  of  Supervisors,  given  by  Section  165,  to 
determine  what  classes  of  officers  and  employees  (except 
members  of  the  police  and  fire  departments)  shall  be 
members  of  the  retirement  system. 


"The  retirement  provisions  of  the  Charter,  insofar  as 
they  relate  to  miscellaneous  officers  and  employees,  compel 
retirement  from  city  and  county  service,  upon  reaching 
certain  specified  ages,  only  in  instances  vjhere  the  concerned 
officer  or  employee  is  a  'member'  of  the  retirement  system 
upon  reaching  such  specified  age.   (See  Sections  165,  165«2) 

"Having  the  Charter-granted  power  to  determine  who  of 
the  city' s  officers  and  employees  are  to  be  included  and 
continued  as  members  of  the  retirement  system,  and  thus 
subject  to  mandatory  retirement,  the  Board  of  Supervisors 
has  the  power  to  make  exclusions  of  certain  classes,  pro- 
vided that  the  excluding  action  is  not  arbitrary  and  ^^^ithout 
reasonable  basis  for  differentiating  between  such  classes 
and  other  classes  of  officers  and  emoloyees.   (3R0PHY  v. 
RZ,TIREMENT  SYSTEHyi,  71  Cal.  App.  (2d)  ij.55j  1-IA.NSUR  v.  CITY 
(F    SACRAi^jENTO,  39  Cal.  A^p.  (2d)  I|.26j  STATE,  etc.  v.  McINTOSH, 
60  N.  E.  (2d)  786  (Ohio))" 

With  respect  to  your  present  inquiry,  it  is  clear  that  the 
Board  I'Jould  not  have  the  power  to  point  or  "spot"  an  exclusion  only 
for  Mr.  Brooks,  and  solely  by  reason  of  the  Board's  high  regard  for 
his  abilities,  aptitudes  or  accomplishments.  Any  such  attempt  would 
violate  the  legal  requirement  for  reasonable  and  non-arbitrary  action 
on  a  "class"  basis  (see  Charter  Section  165  and  Opinion  No.  561)  and 
would  contravene  the  state  constitutional  proscriptions  against  non- 
uniform laws  (see  Brophy  v.  Retirement  System,  71  Cal.  App.  (2)  l^$S) 
and  denial  of  equal  protection  of  the  law  ( see  Butterworth  v.  Boyd, 
12  Cal,  (2)  ll|.0) .   It  has  also  been  held,  in  a  Iclhdred  situation. 
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that  arbitrary  classification  does  violence  to  the  "privileges  and 
immunities"  clause  of  the  state  constitution.   (See  Man sur  v. 
Sacramento,  39  Cal,  App.  (2)  1^.26) 

Hence,  any  such  exclusionary  action  as  might  be  taken  must 
be  grounded  upon  a  justifiable  and  non-arbitrary  distinction  by  which 
the  office  of  Chief  Administrative  Officer  can  be  segregated,  for 
special  status,  from  other  offices  and  employments  in  the  local 
governmental  structure.  You  are  reminded  that  any  conclusion  arrived 
at  will  be  cloaked  with  a  presumption  of  validity,  in  accordance  with 
the  rule  of  law  stated  in  Brophy  v.  Retirement  System,  supra,  wherein, 
at  page  I|.6l,  the  Court  said: 

"The  presumption  is  that  the  legislative  body  acted 
properly,  and  unless  the  classification  is  clearly 
arbitrary,  the  legislation  must  be  sustained,  A 
court  will  not  and  should  not  set  aside  a  statutory 
provision  unless  the  classification  is  palpably 
arbitrary," 

It  would  appear  that  the  electorate  has  already  set  up  a 
natural  classification  within  the  charter  framework.  Historically, 
government  is  diagrammed  into  three  branches  -  the  legislative,  the 
executive  and  the  judicial,  Vlhile  our  local  government  does  not  con- 
tain a  judicial  branch,  as  such  -  although,  at  times,  certain  of  its 
officers,  boards  and  commissions  may  exercise  "qua si -judicial"  powers  - 
the  charter  does  set  up  the  legislative  branch  (the  Board  of  Super- 
visors) and  the  executive  branch  (the  Mayor  and  departments  ixnder  him). 
In  addition,  the  people  have  set  up  a  third  large  segment  or  branch  of 
local  government  placed  under  the  direction  and  control  of  the  Chief 
Administrative  Officer,  Vlhile  "executive"  fvmctions  and  "adrioinistra- 
tive"  functions  are  theoretically  in  an  identical  governmental  sphere 
(see  Simpson  v.  Kite,  36  Cal,  (2)  125;  McKevitt  v.  Sacramento,  S$   Cal, 
App,  117) >  the  fact  remains  that  within  our  charter  the  so-called 
administrative  services  are  removed  from  the  domain  of  the  executive 
unit  (Mayor)  and  power  over  them  reposed  in  the  Chief  Administrative 
Officer. 

Thus,  in  the  pyramidal  structure  representing  the  govern- 
ment of  this  City  and  Coiinty,  the  occupants  of  the  legislative,  execu- 
tive and  administrative  offices  composing  in  the  main  our  charter  form 
of  government,  are  the  Board  of  Supervisors,  the  Mayor  and  the  Chief 
Administrative  Officer,  Such  is  a  separation  and  classification 
created  by  the  electorate  in  their  organic  law,  i.e.,  the  charter. 
Moreover,  it  represents  a  class  of  "officers"  so  created  by  the 
electorate  (Charter  Section  I}.)  as  to  have  powers  and  duties  different 
and  wider  in  scope  from  those  of  other  city  and  coxinty  officers. 
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Respecting  membership  in  the  retirement  system,  with  its 
concomitant  of  compulsory  severance  upon  reaching  certain  prescribed 
ages,  the  electorate  has  made  it  mandatory  that  the  Mayor,  as  an 
elective  officer,  be  and  continue  a  member  of  the  system  (Charter 
Sections  158. 1  and  158.2).  On  the  other  hand,  and  by  virtue  of  said 
same  charter  sections,  a  member  of  the  Board  of  Supervisors  may  not  be 
a  member  of  said  system.  However,  by  force  of  the  beforenoted  pro- 
visions  of  Charter  Sections  165  and  165»2,  it  remains  with  the  Board 
of  Supervisors  to  determine  whether  the  third  entity  in  that  charter- 
created  classification  of  officers,  the  Chief  Administrative  Officer, 
may  be  excluded  from  the  necessity  for  such  membership  on  conditions 
prescribed  in  an  appropriate  ordinance.  IJhether  such  legislation 
should  be  enacted  rests  in  the  sound  discretion  of  your  Board. 

Regarding  your  second  question,  it  is  my  view  that  the 
Board's  power  of  exclusion  discussed  above  carries  the  right  to  fix 
such  conditions  as,  in  the  exercise  of  its  legislative  discretion,  it 
deems  required  to  effectuate  the  best  interests  of  the  City  and  County. 
Concurrent  with  its  power  of  exclusion  from  retirement  system  member- 
ship, the  Board  possesses  all  residual  powers  properly  exercisable  by 
the  City  and  Co\anty  (Charter  Section  2).  Such  latter  powers  would, 
in  my  opinion,  certainly  include  the  power  to  fix  another  age  limit 
for  service  in  an  instance  where  the  Board  has,  by  appropriate  enact- 
ment, eliminated  the  otherwise  applicable  charter  age  for  compulsory 
retirement.  The  Board' s  power  to  legislate  in  such  respect  could  not 
be  abdicated  by  what  you  have  denominated  a  "waiver"  of  retirement 
system  membership.   (See  Los  Angeles  v.  Los  Angeles,  etc.,  Covincil, 
9k  Cal.  App.  (2)  36,  at  kl  "   headnote  7) 

You  are  advised  as  above  set  forth  concerning  the  two 
questions  proposed. 

If  it  is  your  desire  that  the  City  Attorney  draft  the  pro- 
posed legislation,  it  is  my  suggestion  that  at  the  same  time  all  of  the 
subject  provisos  in  Section  221,  subdivision  (c).  Part  I  of  the  Mvinici- 
pal  Code  be  redrafted  to  provide  for  a  maximxim  of  continuity  of  services 
in  the  offices  affected  (attorneys,  physicians,  directors  of  art  galler- 
ies and  musevuns  and  chief  administrative  officer)  and  for  smooth  work- 
ing of  administrative  detail. 

Respectfully  submitted, 

DION  R.  HOLM 
V:PB/GEB  City  Attorney 

Tos  Mr.  John  J.  Perdon 

Chairman,  Judiciary  Committee 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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SUBJECT:   CK/kRTER  SECTION  1^7 ,  POLITICAL  ACTIVITY  OP  CIVIL  SERVICE 
EMPLOYEES,  ENFORCEMENT,  RELEVANCY  OP  EDUCATION  CODE 
SECTION  13205. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"I  have  been  directed  by  Supervisor  John  J, 
Perdon  to  communicate  vith  and  thank  yo\x   in  con- 
nection with  your  opinion  No.  993#  dated  September 
2Q,  1955j  in  connection  with  Section  I3205  of  the 
Education  Code,  relating  to  political  activities  of 
school  employees. 

"Supervisor  Perdon  is,  of  course,  cognizant  of 
the  fact  that  Charter  Section  157  is  neither  an 
enactment  of  the  Board  of  Supervisors,  nor  of  the 
Board  of  Education,  but  that  it  is  an  expression 
of  the  electorate. 

"Supervisor  Perdon  desires  to  be  informed 
additionally  whether  or  not,  in  light  of  the  newly 
enacted  Section  13205  of  the  Education  Code  either 
the  Foard  of  Supervisors  or  the  Hoard  of  Education 
can  or  should  enforce,  if  necessary,  the  provisions 
of  Charter  Section  157." 

OPINION 

A  careful  study  of  the  Charter  shov/s  that  neither  the 
Board  of  Supervisors  nor  the  Board  of  Education  is  charged  with 
the  duty  of  enforcing  the  provisions  of  Charter  Section  l57«   Such 
duty  is  vested  in  the  appointing  officer  or  in  the  Civil  Service 
Comraission  by  Section  l^h*   which  provides  for  the  sus^oension  and 
removal  of  Civil  Service  employees. 

As  pointed  out  in  Opinion  No.993>  dated  September  ?0, 
1955»  Section  13205  of  the  Education  Code  has  no  application  or 
effect  insofar  as  Civil  Service  employees  of  the  City  and  County 
of  San  Prancisco  are  concerned;  therefore.  Charter  Section  l57 
prohibiting  active  participation  in  the  election  or  appointment 
of  city  and  county  officials  still  governs  such  activities. 
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I  again  refer  you  to  the  language  used  in  Section  157 
of  the  Charter  of  the  City  and  Covinty  of  San  Francisco,  vihich 
reads  as  follows: 

"Active  participation  in  city  and  county 
politics,  relative  to  the  election  or  appointment 
of  public  officials,  by  civil  service  employees 
and  eligibles  of  the  city  and  county,  is  subversive 
of  the  best  interests  of  the  merit  system  and,  there- 
fore, persons  holding  positions  in  the  classified 
civil  service  or  on  eligible  lists  for  such  positions 
shall  take  no  active  part  in  such  political  camoaigns, 
or  in  soliciting  votes,  or  in  levying,  contributing 
or  soliciting  funds  or  support,  in  each  case  for  the 
purpose  of  favoring  or  hindering  the  appointment  or 
election  of  candidates  for  city  and  county  offices. 
Violation  of  the  provisions  of  this  section  shall  be 
deemed  an  act  of  insubordination  and  considered  £ood 
cause  for  suspension  or  dismissal  from  position  or 
removal  from  eligible  list."   (Emphasis  adc'ed) 

It  is  my  opinion  that  the  use  of  the  ^'ord  "shall"  vjhare 
underlined  allovjs  for  no  exercise  of  discretion  since  a  full 
reading  of  the  section  evidences  a  clear  mandate  by  the  electorate 
that  the  provisions  thereof  shall  be  enforced. 

You  are  accordingly  advised  thet  neither  the  Board  of 
Education  nor  the  Board  of  Supervisors  is  charged  vdth  the  dutj^  of 
enforcing  the  provisions  of  Charter  Section  157  J  that  said  duty 
rests  T'ith  the  appointing  officer  or  the  Civil  Service  Commission; 
that  until  repealed  by  the  electorate  the  appointing  officer  or 
Civil  Service  Commission  is  dut^'  bound  to  follow  the  mandate 
therein  and  enforce  the  provisions  of  Section  157  by  appropriate 
action  pursuant  to  the  powers  vested  in  them  by  Section  l5i+» 

Respectfully  submitted, 


DION  R.  HOLM 
JC/LSM  City  Attorney 

To:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:   Kr,  John  R.  ncGrath 
Clerk  of  the  Board 

cc:   Hon.  John  J.  Ferdon 

Chairman,  Judiciary  Committee 
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SUBJECT:   HUNTINGTON  SQUAPE,  LEGALITY  OP  USE  OP  SUBSURPACE  AREA 
FOR  PUBLIC  PARKING  PACILITY;  SUPPLEMENTAL  TO  OPINION 
NO.  3883,  DATED  DECEMBER  2,  19i;6. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  that  I  review  the 
opinion  of  my  predecessor,  Mr.  John  J.  O'Toole,  dated  December  2, 
19i|.6,  to  the  effect  that  the  subsurface  area  of  Huntington  Square 
cannot  be  used  for  a  garage. 

You  state  that  Supervisor  Blake  believes  that  the  use  of  the  sub- 
surface area  of  Huntington  Square  for  off-street  parking  would  be 
consistent  with,  and  in  aid  of,  the  gift  of  this  land  by 
Mrs.  Hxintington  for  park  purposes  only. 

OPINION 

I  have  carefully  reviewed  Mr.  O'Toole 's  opinion  No.  3883  of  Decem- 
ber 2,  19l|.6,  to  which  you  refer,  a  copy  of  which  is  attached  hereto, 
and  find  myself  in  full  accord  therewith. 

The  uses  to  which  park  property  may  be  devoted  depend  largely  upon 
the  manner  of  its  acquisition;  that  is,  whether  the  property  is 
dedicated  by  a  private  donor,  or  purchased  or  condemned  by  the 
municipality.  A  different  construction  is  placed  upon  dedications 
made  by  individuals  from  those  made  by  the  public.   The  former  are 
construed  strictly  according  to  the  terms  of  the  grant,  while  in 
the  latter  cases  a  less  strict  construction  is  adopted. 

39  Am.  Jur.  §21,  p.  8l7; 

114;  A.L.R.  ij.8f ,  14.89; 

City  and  County  of  San  Francisco  v.  Linares, 
(191+0),  16  Cal.  2d  kk^,    kkkl 

Ritzman  v.  City  of  Los  Angeles  (19l;0), 
36  C.A.  2d  1+70,  li.7l|-; 

Slavich  V.  Hamilton  (1927); 
201  Cal.  299,  303. 
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The  oroperty  here  in  question,  and  upon  which  Huntington  Square  is 
located,  was  conveyed  to  the  City  and  County  of  San  Francisco  by  a 
private  party,  namely,  Arabella  D.  Huntington,  subject  to  certain 
reservations  and  restrictions  contained  in  the  grant  --  which  grant 
must  be  strictly  construed  according  to  its  terms. 

City  Attorney's  Opinion  No.  3QQ3, 
December  2,  19U^« 

In  this  connection  it  may  be  noted  that  Union  Square  was  acquired 
not  by  grant  of  a  private  party,  but  as  the  result  of  a  dedication 
by  public  authority.   So,  the  rule  of  strict  construction  of  the 
grant  or  use,  as  is  here  aDpllcable,  was  not  there  applicable. 

City  and  County  of  San  Francisco  v.  Linares, 
16  Cai.  2d  1|J+1,  l|4l+-ijU6. 

Likewise,  the  Civic  Center  Plaza  land  was  not  acquired  by  grant  of 
a  private  party,  but  as  the  result  of  purchase  and  condemnation  by 
the  City  and  County  of  San  Francisco.   So,  the  rule  of  strict  con- 
struction of  the  grant  or  use,  as  is  here  applicable,  was  not  there 
applicable , 

City  Attorney's  Opinion  No.  920, 
dated  January  13,  1955 >  see  pp.  3s  7« 

Likewise,    the  property  for   St.   Mary's  Square  was  not   acquired  by 
grant   of  a  private   viexvtj,    but   as   the   result    of  purchase    and   condem- 
nation by  the    City  and   County  of   San   Francisco. 

City  Attorney's  Opinion  No.   933, 
dated  March  9,    1955. 

Hero,    where  the  property  in  question  was  acquired  by  the  City 

through   a   deed  from  a  private   donor   and  was   conveyed  for  a    certain 

definite   public  purpose,    we  must    construe   the   dedication  strictly 
in  accordance  with  the   terms   of   the   grant. 

Roberts   v.    City  of   Palos  Verdes  Estate    (I9I4.9), 
93  C.A.   2d  5ii+; 

Beth   Israel   Hospital   Assn.    v.    Moses    (1937), 
(New  York)    9   N.E.    2d   «3b. 
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The  Huntington  deed  hero  in  question  contains  the  following  reserva- 
tions: 

"IT  is  the  desire  and  intention  of  the  grantor,  by  this 
deed  of  gift,  to  convey  said  real  property  to  the  City  and 
County  of  San  Francisco  to  be  used  and  maintained  as  a  public 
park,  open  and  free  to  all  the  inhabitants  of  said  City,  under 
the  name  of  the  Collis  P.  Huntington  Park.  And  the  grantor 
reserves  the  right,  at  such  timo  as  she  may  elect,  to  erect  in 
said  park  a  suitable  memorial  statute  or  fovintain. 

"THIS  conveyance  is  made  upon  the  express  condition  that 
the  said  real  property  shall  be  perpetually  used  and  maintained 
as  a  public  park  as  herein  contemplated;  and  for  no  other  pur- 
pose; and  in  the  event  that  said  property  shall  at  any  time 
cease  to  be  so  used  and  maintained  as  a  public  park,  all  the 
estate  and  interest  of  the  grantee  therein,  or  its  successors 
shall  cease  and  determine,  and  the  title  to  said  real  property 
shall  thereupon  revert  to  and  vest  in  the  grantor,  her  heirs, 
executors,  administrators  or  assigns." 

It  is  to  be  noted  that  this  conveyance  was  made  upon  the  express  con- 
dition that  the  real  oroporty  in  question  shall  be  used  as  a  public 
park  and  "foj'  no  other  purpose",   and  then  it  further  provides  that 
the  title  shall  revert  to  and  vest  in  the  grantor,  her  heirs,  execu- 
tors, administrators  or  assigns  should  there  be  any  deviation  from 
this  grant. 

The  language  of  the  deed  provides  for  the  use  of  the  property  for  a 
public  park  and  expressly  excludes  its  use  for  ANY  other  purpose. 
Therefore,  a  strict  construction  of  this  grant,  as  we  are  required  by 
law  to  make  in  this  case,  would  exclude  the  use  of  this  area  for  any 
subsurface  garage,  as  an  attempted  divergent  use  of  the  property  in- 
consistent with  the  express  reservation  made  by  Mrs.  Huntington  in 
her  deed  to  the  City. 

You  are  therefore  advised  that  I  find  myself  in  full  accord  with  my 
predecessor's  opinion  of  December  2,  19/4.^  to  the  effect  that  the  sub- 
surface area  of  Huntington  Square  may  not  be  used  for  the  construction 
thereunder  of  any  subsurface  garage. 

Respectfully  submitted, 

DION  R.  HOLM 
NSW:RJR  City  Attorney 

To:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:  John  R.  McGrath,  Clerk 


Opinion  No.    3883 
°  °  T^  ^  December  2,    191+6 

SUBJECT:      LEASING  OP   THE   SUB-SUPPACE   OP  HUNTINGTON   SQUARE  FOR  THE 
CONSTRUCTION  AND  OPERATION  OF  GARAGE. 

Gentlemen: 

This   office    is   in  receipt   of  your  request  for   an  opinion 
which  reads   r,s  follows: 

"Enclosed  herawith  is  a  copy  of  the  title 
report  on  Huntington  Square,  as  prepared 
by  the   Title    Insurance   and   Guaranty  Company. 

"In  view  of   the   provisions   contained   in  the 
flood,    will  you  please    submit    to    this   office 
a  written  opinion   as   to  whether   or  not   the 
Commission  may  lease   the   sub- surface   area 
of  Huntington  Square   for  the    construction 
and  operation  of  a   garage." 

OPINION 

The  oroperty  upon  which  Huntington  Square  is  located  was  con- 
veyed to  the  City  and  County  of  San  Francisco  by  Arabella  D.Hunting- 
ton, and  said  conveyance  contained  the  following  reservations: 

"IT  is  the  desire  and  intention  of  the  grantor,  by 
this  deed  of  gift,  to  convey  said  real  property  to  the 
City  and  Co\inty  of  San  Francisco  to  be  used  and  main- 
tained as  a  public  park,  open  and  free  to  all  the  in- 
habitants of  said  City,  under  the  name  of  the  Collis  P. 
Huntington  Park.   And  the  grantor  reserves  the  right, 
at  such  time  as  she  may  elect,  to  erect  in  said  park  a 
suitable  memorial  statue  or  fountain. 

"THIS  conveyance  is  made  upon  the  express  condition 
that  the  said  real  property  shall  bo  perpetually  used 
and  maintained  as  a  public  park  as  herein  conteraplatedj 
and  for  no  other  purpose;  and  in  the  event  that  said 
property  shall  at  any  time  cease  t o  be  so  usod  and  main- 
tained as  a  public  park,  all  the  estate  and  interest  of 
the  grantee  therein,  or  its  successors  shall  cease  and 
determine,  and  the  title  to  said  real  property  shall 
thereupon  revert  to  and  vest  in  the  grantor,  her  heirs, 
executors,  administrators  or  assigns," 

The  case  of  City  and  Coimty  of  San  Francisco  v.  Linares,  16 
Cal.  2d.  ij-i+l,  would  appear  at  first  blush  to  be  directly  in  point. 
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It  will  be  recalled  that  orevious  to  the  granting  of  a  fifty  year 
lease  for  the  sub- surface  space  beneath  Union  Square,  the  validity 
of  the  lease  was  determined  in  the  aforementioned  case.   The  City 
and  County  of  San  Francisco,  however,  acquired  title  to  the  property 
covered  by  Union  Square  from  its  predecessors,  the  Town  of  Sen  Fran- 
cisco, who,  in  turn,  acquired  title  prior  to  the  admission  of  Calif- 
ornia into  the  Union.   There  was  a  provision  in  the  deed  f rom  t he 
Town  Council  to  the  Town  of  San  Francisco  to  the  effect  that  the  pro- 
perty was  to  be  laid  out  as  a  public  square.   Section  ij.1  of  the 
Charter  provides  that  the  Board  of  Park  Commissioners  shall  have  com- 
plete and  exclusive  control,  management,  and  direction  of  parks  and 
squares.   However,  the  Commission  is  given  authority  to  lease  sub- 
surface areas,  under  certain  conditionsj  for  a  period  not  to  exceed 
fifty  years. 

It  will  be  noted  at  the  outset  that  Union  Square  was  acquired 
through  a  public  grant,  whereas,  Huntington  Park  was  acquired  through 
a  private  deed.  The  Supreme  Court  in  the  Union  Square  case  uses  the 
following  language  on  Page  /|J|1| ; 

"It  will  also  be  noted  that  the  Town  of  San  Francisco 
acquired  the  property,  not  as  the  grantee  of  a  private  party 
or  individual,  but  as  the  result  of  a  dedication  by  a  public 
a.uthorlty.   The  rule  of  construction  is  not  the  same  in  both 
instances.   In  Slavich  v.  Hamilton,   201  Cal.  299  (25?  Pac. 
60),   wherein  the  question  of  the  right  to  construct  a  veterans' 
memorial  hall  in  a  public  park  was  involved,  it  was  said: 
'The  uses  to  which  park  property  may  be  devoted  depend,  to 
some  extent,  upon  the  manner  of  its  acquisition,  that  is, 
whether  dedicated  by  the  donor,  or  purchased  or  condemned 
by  the  mionicipality.   A  different  construction  is  placed  upon 
dedications  made  by  individuals  from  those  made  by  the  public. 
The  former  are  construed  strictly  according  to  the  terms  of 
the  grant,  while  in  the  latter  cases  a  less  strict  construc- 
tion is  adopted.  (Barter  v.  San  Jose,  llj.1  Cal.  6^9  (75  Pac. 
3[|I|.)  ;  Spires  v.  City  of  Los  Angeles,   1^0  Cal.  6)4.    (8?  Pac. 
1026,  11  Ann.  Cas.  ij.65  ) . )  '" 

On  Page  kh-6,    the  Court  also  said: 

"'Where  a  tract  of  land  is  donated  to  a  citv  with  a 
restriction  upon  its  use,  --  as,  for  instance,  when  it  is 
donated  or  dedicated  solely  for  a  park  —  the  city  cannot 
legally  divert  the  use  of  such  property  to  purposes  incon- 
sistent with  the  terms  of  the  grant.   A  less  strict  con- 
construction  is  adopted  as  to  dedications  made  by  the  public. 
(Slavich  V.  Hamilton.  201  Cal,  299,  303  (25?  Pac,60),) 
The  case  here  is  not  one  of  the  type  first  referred  to,  in 
which  a  donor  transfers  property  to  a  municipality  for  a 
fixed  and  definite  purpose  defined  in  the  grant,  and  where 
the  rule  of  strict  construction  is  to  be  applied. '   With 
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the  foregoing  rules  in  mind,  it  must  be  concluded  that 
the  City  and  County  of  San  Prfncisco  holds  Union  Square 
by  virtue  of  e  dedication  by  the  public  and  that  there 
is  nothing  in  the  terms  of  the  original  grant  vhich 
would  deprive  the  city  and  county  of  the  ri^ht  to  change 
the  character  of  the  use  of  the  land  so  long  as  the  con- 
templated use  is  not  inconsistent  with  enjoyment  by  the 
public  of  the  land  for  park  purposes," 

On  Page  kkl t    the  Court  in  revieving  the  case  of  Harter  v. San 
Jose,  II4.I  Cal.  659,  pointed  out  that  the  Court  in  the  ^-Tarter  case 
called  attention  to  the  fact  that  the  dedication  was,  as  in  the  Union 
Square  case,  not  by  private  parties,  tut  by  the  public.   There  is  a 
distinction  drawn  in  all  the  cases  between  grants  by  a  Tjrivate  donor 
for  park  purposes  and  oroTDerty  acquired  by  public  authority  through 
conc'emnation  or  purchase.   See 

Spinks  V.  Los  Angeles,  220  Cal,  3^6,  and 
Ritzman  v.  Los  Angeles,  3^  Cal.  Apr),  ij-70. 

In  each  of  the  last  cited  cases  the  Court  points  out  that  where  land 
is  donated  to  a  city  v/ith  a  restriction  upon  its  use  —  as  ^'hen  it 
is  donated  or  dedicated  solely  for  a  park  —  the  city  cannot  legally 
divert  the  use  of  such  •Drooerty  to  a  iDurpose  inconsistent  with  said 
grant.   That  a  different  rule  applies  where  the  city  has  acquired 
title  and  fee  was  also  pointed  out  in  Slavich  v.  Hamilton,  201  Cal, 
299,   To  the  same  effect 

Beth  Israel  Hospital  Association  v.  roses,  2?^  l-TY  209, 

9  Northeastern  2nd,  b3bj 
Fort  ■iorth  v,  Earnett,  11?  Southwest  2nd,  i|-36; 
Olmstead  v.  San  Pier.o>  13U  Cal,  Ap'^,  llj., 

^■'ith  respect  to  leasing  of  propert3'-,  the  Court  in  the  case 
of  Reynolds  v,  Alice,  150  Southwest  2nd  kS^*    said: 

"This  use  t'8s  conir.iercial  in  character  and  not 
necessary  or  appropriate  to  the  use  of  the 
property  as  a  street  or  park.  This,  vie  take 
to  be  a  use  unauthorized  by  the  easement  con- 
ferred by  the  dedication  of  the  rjroperty.   It 
was  a  deviation  from  or  misuse   of  the  ease- 
ment arising  from  the  dedication  of  the  pro- 
perty," 

'lith  the  foregoing  ririnciole  outlined  by  the  Court  as  our 
guide,  v-e  may  noi'  turn  to  the  instruction  in  the  deed  of  "/rs.  Hunt- 
ington, It  vrill  be  noted  that  she  x)rovided  that  the  conveyance  was 
made  upon  express  condition  that  the  real  prooert^'-  could  be  used  as 
a  public  park  and  for  no  other  •purpose,  and  further  Provided  that 
the  title  should  revert  to  her  heirs,  executors,  administrators,  or 
assigns,  should  there  be  a  deviation  from  her  grant. 
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It  is  not  believed  that  the  use  of  the  sub-surface  area  of 
Htmtington  Park  for  a  garage  can  be  construed  as  a  use  for  a  public 
park.   It  is  believed  that  this  would  be  inconsistent  with  the  re- 
servations made  by  Mrs.  Huntington  in  her  deed  to  the  City  and  County 
of  San  Francisco.   You  are  therefore  advised  that  it  is  my  opinion 
that  the  Board  of  Park  Commissioners  may  not  lease  the  sub-surface 
area  of  Huntington  Square  for  the  construction  and  operation  of  a 
garage • 

Respectfully  submitted, 

JNO.  J.  0 'TOOLE 
City  Attorney. 


To:   Park  Commissioners 
RJB 


OPINION  NO.  1001 
October  10,  1955 


SUBJECT: 


Dear  Sir: 


VETERANS 'DAY  CELEBRATION,  LEGALITY  OP 
APPROPRIATION  FOR  CASH  PRIZES  OR  TROPHIES 


This  office  is  in  receipt  of  your  following  request  for 
opinion : 

REQUEST 

"The  Finance  Committee  of  the  Board  of  Supervisors,  on 
September  28,  1955 j  requested  I  secure  an  opinion  from 
you  as  to  whether  proposed  expenditures  for  a  Veterans' 
Day  Celebration  on  November  11th  next,  are  legal  and  proper. 

"$10,000  has  been  requested.  Of  this  sum,  it  is  contemplated 
cash  prizes  or  trophies  will  be  given  to  units  and  in  amounts 
as  follows: 


For  military  marching  units 
Veterans'  units  only 
Fraternal  organizations 
R.O.T.C.  school  units 
Youth  Groups 


$  500. 

2,500. 

2,500. 

500. 

500. 


"For  your  further  information,  other  expenditures  contemplated 
include:   $1,500  for  Market  Street  decorations,  $1,000  for 
publicity  and  promotion,  and  $500  for  contingencies. 

"Please  advise  as  to  whether  the  appropriations  for  cash 
prizes  or  trophies  are  legal  aiid  proper.   If  you  believe 
the  other  items  should  be  discussed,  your  opinion  in  these 
regards  would  be  appreciated." 

OPINION 

The  general  rule  for  the  expenditure  of  municipal  funds  has  been 
stated  as  follows: 

"Any  power  conferred  on  a  municipality  must  be 
exercised  for  a  public  use  or  purpose  as  distinguished 
from  a  private  purpose,  ..."   (McQuillin,  Municipal 
Corporations,  3^d  Edition,  Volume  2,  Sec.  10.31) 

It  is  settled  beyond  question  that  promotion  of  patriotism  in- 
volving as  it  does  the  sense  of  self-preservation  is  the  most  ele- 
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mental  of  public  purposes. 

"The  erection  of  a  building  as  a  memorial  hall,  to 
the  extent  that  it  would  serve  as  a  stimulus  to  pat- 
riotism, would  be  for  a  public  purpose." 

"Veterans  of  every  war  are,  as  a  whole,  a  reasonable 
classification,  within  the  purview  of  the  constitution, 
for  legislation  which  has  in  view  the  conferring  of 
benefits  upon  them." 

Allied  Architects'  Assn.  v.  Payne , 
192  Gal.  431. 

Section  2  of  the  Charter  of  the  City  and  County  of  San  Francis- 
co provides  further  powers  to  the  City  and  County,  among  which  is 
the  following: 

"The  city  and  county  may  make  and  enforce  all  laws, 
ordinances  and  regulations  necessary,  convenient  or 
incidental  to  the  exercise  of  all  rights  and  powers  in 
respect  to  its  affairs,  officers  aiid  employees,  and  shall 
have  all  rights  and  powers  appropriate  to  a  county,  a  city, 
and  a  city  and  county,  subject  only  to  the  restrictions 
and  limitations  provided  in  this  charter,  including  the 
power  to  acquire  and  construct  plants,  works,  utilities, 
areas,  highways  and  institutions  outside  the  boundaries 
of  the  city  and  county,  and  maintenance  and  operation  of  the 
same,  and  the  exercise  of  functions  or  maintenance  of  ser- 
vices outside  the  boundaries  of  the  city  and  county,  in- 
cluding the  expenditure  of  funds  therefor  through  any 
agency.   The  specification  or  enumeration  in  this  charter 
of  particular  powers  shall  not  be  exclusive  ..." 

What  is  for  the  public  good  and  what  are  public  purposes  are 
questions  which  the  Legislature  must  decide  upon  its  own  Judgment  in 
respect  to  which  it  is  vested  with  a  large  discretion  which  cannot 
be  controlled  by  the  courts  except  vjhere  its  action  is  clearly 
evasive.   (Daggett  v.  Colgan,  State  Controller,  92  Cal  53)   What 
is  true  of  ^he  State"  of  California  in  this  regard  applies  with 
equal  force  to  the  City  and  County  of  San  Francisco. 

In  determining  vrhether  the  appropriation  for  cash  or  trophies 
is  to  be  considered  a  gift  the  primary  question  is  whether  the 
funds  are  to  be  used  for  the  public  or  as  a  private  purpose  and  if 
they  are  for  a  public  purpose  they  are  not  a  gift.   (County  of 
Alameda  v.  Janssen,  l6  Cal  2d  276)  The  appropriation  for"  cash 
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prizes  or  trophies  for  the  purpose  of  stimulating  patriotism  and  sym- 
bolic of  the  veterans'  spirit  of  sacrifice  conceived  and  consummated 
in  recognition  of  their  deeds  of  heroic  daring  and  perpetuated  in 
grateful  remembrance  to  those  who  dedicated  their  lives  to  the  ser- 
vice of  their  country  is  a  public  purpose.   The  continuity  of  our 
governmental  institutions  is  dependent  in  a  large  measure  upon  the 
perpetuation  of  a  patriotic  impulse  which  is  the  willingness  to  sac- 
rifice all  for  the  ideas  and  ideals  which  form  the  foundation  of  our 
republic.   (See  Allied  Architects'  Assn.  v.  Payne,  192  Gal  431) 

The  fact  that  private  persons  or  organizations  may  benefit  in- 
directly due  to  expenditures  of  public  funds  does  not  indicate  a 
gift  where  the  funds  are  expended  for  a  public  purpose  which  is  prim- 
arily for  legislative  discretion.   (California  Employment  Stabiliza- 
tion Commission  v.  William  E.  Payne,  31  Cal  2d  210 J 

The  conclusions  drawn  herein  are  made  solely  upon  the  basis  of 
the  particular  issues  presented,  and  you  are  advised  that  such  con- 
clusions do  not  necessarily  constitute  precedent  for  expenditure  of 
City  funds  for  other  and  future  celebrations  or  parades.   In  short, 
each  such  related  situation  must  be  scanned  and  decided  upon  its 
own  merits  and  factual  circumstances. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Harry  D.  Ross 
Controller 

City  and  County  of  San  Francisco 
109  City  Hall 
San  Francisco  2 


PRK/WFB 


OPINION  NO.    1002 
October  11,    1955 


SUBJECT;      TlfiE   OFF   TO  VOTE  AT  GENERAL  AND   SPECIAL 
MUiaCIPAL  ELECTIONS 


Dear  Sir; 

This  office   is   in  receipt   of  request   for  an   opinion 
as  follows; 

REQUEST 

"VJhile  we  imder stand   that   employees  are   entitled 
to   time  off  for  voting  at  any  general  direct 
primary  or  presidential  election,   we  desire   a 
memorandiim  opinion  as  to  whether   the  Municipal 
Railway  is  required   to  provide   time   off  for 
voting  at  the  election  to  be  held  November  8,    1955»" 

OPINION 

Section  5^99  of  the  Elections  Code  which  provides  for 
time  off  to  vote  reads  as  follows; 

"Leave  of  absence  from  employment  to  vote  without 
loss  of  pay  for  absence.   If  a  registered  voter  does 
not  have  sufficient  time  outside  of  his  working  hours 
within  which  to  vote  at  any  general,  direct  primary  or 
presidential  primary  election,  he  may,  without  loss  of 
pay,  take  off  so  much  working  time  as  will,  when  added 
to  his  voting  time  outside  his  working  ho\irs,  enable 
him  to  vote. 

"If  an  employee  has  four  consecutive  hours  in  which 
to  vote,  either  between  the  opening  of  the  polls  and  the 
beginning  of  his  regular  working  shift,  or  between  the 
end  of  his  regular  working  shift  and  the  closing  of  the 
polls,  he  shall  be  deemed  to  have  sufficient  time  outside 
of  his  working  hours  within  which  to  vote.   If  he  has  less 
than  said  four  consecutive  hours,  he  may  take  off  so  much 
time  as  will  enable  him  to  vote,  but  not  more  than  two 
hours  of  which  shall  be  without  loss  of  pay;  provided, 
that  he  shall  be  allowed  time  off  for  voting  only  at  the 
beginning  or  end  of  his  regular  working  shift,  whichever 
allows  him  the  most  free  time  for  voting  and  the  least 
time  off  from  his  regular  working  shift,  unless  other- 
wise mutually  agreed. 
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"If  the  employee  on  the  third  v;orking  day  prior  to 
the  day  of  the  election,  knovjs  or  has  reason  to  believe, 
that  he  vJill  need  tine  off  to  enable  hin  to  vote  on 
election  day,  he  shall  give  his  employer  at  least  t>;o 
working  days'  notice  that  he  desires  tir.e  off  in  ac- 
cordance vith  the  provisions  of  this  section," 

Section  5699.1  which  also  deals  with  the  subject  matter 
of  the  method  of  handling  tim.e  off  to  vote  reads  as  follovfs: 

"Notice  of  provisions  of  55699:  Duty  to  post. 
Not  less  than  10  days  before  every  general,  direct 
primary  or  presidential  primary  election,  every 
employer  shall  keep  posted  conspicuously  at  the 
place  of  work,  if  practicable,  or  elsewise  where  it 
can  be  seen  as  employees  come  or  go  to  their  place 
of  work,  a  notice  setting  forth  the  provisions  of 
Section  5^99  of  this  code." 

The  Salary  Standardization  Ordinance  in  Section  VI,  Sub- 
division c,  of  its  administrative  provisions  incorporates  the  above 
language  of  Elections  Code  5^99  therein.  Section  5699.1  is  not 
included  in  the  ordinance  section  inasmuch  as  it  applies  only  to 
the  employers'  responsibility. 

Under  both  the  State  law  and  uhe  Salary  Standardization 
Ordinance  the  question  of  time  off  to  vote,  therefore,  is  handled 
identically.  For  the  sake  of  brevity,  we  vjill  com.ient  only  on  the 
provisions  of  the  Elections  Code  quoted  above  v/ith  the  understand- 
ing that  the  same  cominents  v;ill  apply  equally  to  the  provision  of 
the  Salary  Standardization  Ordinance  referred  to  above. 

Section  5^99  refers  to  "any  general,  direct  primary  or 
presidential  primary  election."  An  examination  of  the  Elections 
Code  shov7s  that  each  of  these  elections  are  defined  as  follov;s: 

"§23.   'C-eneral  election.'   'General  election' 

is  the  election  held  throughout  the  State  on  the  first 
Tuesday  after  the  first  :-:onday  of  November  in  each 
even  numbered  year. 

-;;-  w  v-  vr  %- 

"§25.   'Presidential  primary,'   'presidential 
primary'  is  the  primary  election,  held  on  the  first 
Tuesday  in  June  of  each  year  of  the  general  election 
at  which  electors  of  President  and  Vice  President  of 
the  United  States  are  to  be  chosen. 

"j26,   'Direct  primary,'   'Direct  primary'  is  the 
primary  election  held  on  the  first  Tuesday  after  the  first 
Monday  in  Jxme  in  each  even-numbered  year  to  nominate 
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candidates  to  be  voted  for  at  the  ensuing  general 
election  or  to  elect  members  of  a  party  central 
committee." 

Furthermore,  the  Elections  Code  in  Section  28  defines 
a  local  election  as  follows; 

"§28.   'Local  election.'   'Local  election'  is  a 
municipal,  county,  township,  or  district  election." 

Prom  this  analysis  it  is  evident  that  provisions  of  the 
Elections  Code  and  the  Salary  Standardization  Ordinance  concerning 
time  off  to  vote  apply  only  to  three  specific  types  of  elections 
mentioned  therein,  to  wit;   a  general,  presidential  primary  and 
direct  primary  election.  The  election  to  be  held  on  November  8, 
1955  is  a  combined  general  miinicipal  election  and  a  special  muni- 
cipal election  which  is  called  pursuant  to  Sections  5  and  1714-  of 
the  Charter  and  falls  within  the  definition  contained  in  the  Elec- 
tions Code  covering  local  elections  (see  Section  28,  supra.  Elec- 
tions Code) . 

While  it  is  true  that  at  the  election  on  November  8,  1955 
certain  judicial  officers,  to  wit;  municipal  judges,  will  be  chosen, 
this  is  done  pursuant  to  State  law  (Government  Code  711^1-2)  which 
provides  that  they  shall  be  elected  in  the  manner  prescribed  in 
the  Charter  of  the  City  and  County  of  San  Francisco  (see  Section  5» 
Charter,  City  and  County  of  San  Francisco). 

I  advise  you,  therefore,  that  under  the  State  law  and 
the  local  ordinance  (Salary  Standardization  Ordinance)  the  Municipal 
Railway  is  not  required  to  provide  time  off  for  voting  at  the 
general  and  special  municipal  election  to  be  held  on  November  8, 
1955. 

V'hile  this  opinion  is  a  direct  response  to  a  request 
made  by  the  Acting  General  Manager  of  the  Municipal  Railway,  I 
wish  to  call  its  attention  to  all  department  heads  and  point  out 
that  it  applies  to  them  as  well. 

Respectfully  submitted, 

DION  R.  HOm 
BJl'l/TMOtC  City  Attorney 

To:     G.  VJ.  Evington 

Acting  General  Manager 

Municipal  Railway 

City  and  County   of  San  Francisco 

914-9  Presidio  Avenue 

San  Francisco  15,   California 


OPINION  NO.  1003 
October  25,  1955 


SUBJECT:   HEALTH  SERVICE  BOARD,  AUTHORITY  TO  PAY  CLAIMS 
NOT  IN  ACCORD  WITH  ANY  ADOPTED  PLAN. 


Dear  Sir: 


follows: 


I  have  your  request  dated  October  l8th  for  opinion  as 


REQUEST 

"The  Health  Service  Board  under  date  of  September  21, 
1955,  took  the  following  action  with  regard  to  the  follow- 
ing listed  cases  by  a  vote  of  seven  members  of  its  total 
membership  of  nine : 


Vote 

Case  No. 

V/arrant 
No. 

Amount 

Explanation 
*-In  excess 
of 

Ayes  Noes 

W-6788 

2818 

$  173.75 

12-Month  limitation 

4     3 

W-18441 

2819 

465.00 

12-Month  limitation 

^     3 

IC-14732 

2821 

93.75 

12-Month  limitation 

5     2 

W-18441 

2823 

31.00 

12-Month  limitation 

4     3 

"We  have  examined  the  various  plans  adopted  by  the 
Health  Service  Board  and  cannot  find  a  provision  in  any 
of  these  plans  which  authorizes  the  aforementioned  pro- 
posed payments. 

"Copies  of  our  correspondence  with  the  Health  Service 
Board  in  this  regard  are  attached  hereto. 

"For  your  information,  quoted  herewith  is  Section  24 
of  Plan  I  and  an  excerpt  from  the  Rate  and  Benefit  portion 
of  Plan  I: 

"♦-'SECTION  24  -  LIMITATION  OP  SERVICES  -  DEPENDENTS  AND 
INDEPENDENT  BENEFICIARIES. 

'Services  to  be  given   dependants  and  independent 
beneficiaries  other  than  Retired  Employees  shall  be 
limited  to  one  year  for  any  one  condition,  illness 
or  injury  from  date  of  the  original  diagnosis  of 
said  condition.   Service  rendered  since  the  beginning 
of  the  System  shall  be  included  in  computing  the 
limitations.   Retired  employee  members  who  continue 
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as  subscribers  to  the  System  shall  have  the  same 
rights  to  service  as  members. ' 

'Independent  beneficiaries  (except  retired  employees) 
and  all  dependents,  one  year's  service  for  any  one 
condition,  illness  or  injury. ' 

"May  we  have  yoiir  opinion  on  the  following: 

"Has  the  Health  Service  Board  the  power  to  authorize 
pajmients  of  the  aforementioned  character  that  are  not 
provided  for  in  any  plan  adopted  pursuant  to  the  pro- 
vision of  Subdivision  3  of  Section  172.1  of  the  Charter?" 

In  supplementary  requests  you  state: 

"This  is  supplementing  our  letter  to  you  of  October 
l8,  1955  concerning  the  legality  of  paying  certain  bills 
which  have  been  approved  by  the  Health  Service  Board. 

"The  following  payments  are  being  held  for  reason 
as  noted: 


Note   Case 

Warrant 

Not  in  acc( 

Drd 

Vote 

No .    No . 

No. 

Amount 
780 . 00 

with  Plan 
Sec.  28 

I 

Ayes 
6 

Noes 

1   R  7504 

1456 

1 

2  IC14732 

1457 

165.44 

Sec.  24 

6 

1 

3  (IC  28913 
(2C  28913 

1458 

161.00 

Sec.  26 

6 

1 

4  3C  16504 

1449 

30.00 

Sec.  26 

6 

1 

5   W  8903 

1452 

225.16 

Sec.  24 

7 

0 

6   W  10628 

1454 

133.50 

Sec.  31 

4 

3 

(See:  Health  Service  Board  minutes  of  meetings 
for  May  26,  1955  and  June  23,  1955.) 

"Please  discuss  the  problems  indicated  by  this  letter 
in  your  reply  to  my  inquiry  of  October  18,  1955." 


"Supplementing  my  letter  of  October  19,  1955,  in 
addition  to  Warrant  No.  1449,  there  was  inadvertently 
omitted  the  following: 

Note  No.  4,  Case  No.  3C16504, 

VJarrant  No.  1450,  Amount  $150.00. 

"Please  consider  this  case  in  your  opinion." 
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OPINION 

In  my  opinion  the  answer  to  your  question  is  No. 

The  Health  Service  Board  is  bound  by  the  terms  of  Plan  1 
and  has  no  power  to  authorize  payments  for  which  the  plan  does  not 
provide. 

Before  taking  effect,  the  plan  was  adopted  by  a  two-thirds 
vote  of  the  entire  nine-man  Board.   (Charter  §172.1,  subd.  3)  The 
adequacy  of  medical  care  provided  by  the  plan  is  reviewed  and  deter- 
mined annually  by  the  Board  at  oublic  hearings.   (Charter  §172.1, 
subd.  3,  (a),  4 


'! 


These  annual  determinations  are  reviewable  by  the  Retirement 
Board  which  is  empowered  to  disapprove  them  and  refer  them  to  the 
Health  Service  Board  for  further  consideration.   (Charter  §172.1, 
subd.  3,  (a),  4) 

Neither  four  members  of  the  Board,  nor  any  other  number, 
have  authority  to  abrogate  the  provisions  of  the  plan. 

The  plan  has  to  be  financed  by  the  members  of  the  System. 
(Charter  §172.1,  subds,  4,  6)   When  adopted,  it  becomes  a  contract 
with  them,  and  the  moneys  paid  into  the  System  by  them  are  public 
moneys  administered  by  the  Board  as  a  public  trust.   For  the  Board 
to  cause  those  moneys  to  be  paid  out  other  than  in  compliance  with 
the  terms  of  the  plan,  is  a  violation  of  the  contract  and  a  breach 
of  trust. 

The  Health  Service  Board  has  wide  discretion  in  formulating 
a  medical  plan,  but  once  formulated  and  adopted,  the  Board  is  bound 
by  its  terms.   The  procedure  for  the  Board  to  follow,  if  not  satisfied 
with  its  plan,  is  to  revise  it.   (Charter  §172.1,  subd.  3,  (a)  4) 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
GEB/WFB 

TO:  Harry  D.  Ross,  Controller 


Opinion  No.  IOOI4. 
October  2?,  1955 

SUBJECT:  RECREATION  AND  PARK  DEPARTMENT,  CONCESSION  AGRESI-5ENT 
FOR  OPERATION  OP  PONY  RIDES,  WITHOUT  APPROVAL  OP 
SUPERVISORS,  LEGALITY. 

Dear  Sir: 

I  have  before  me    your  request   for   opinion  as  follows: 

REQUEST 

"Transmitted   herewith  is   a    communication  dated  August   Si;, 
1955>    directed  to   the  Recreation  and   Park  Commission  from 
Mr.    H.   Ward  Dawson,    Jr.,    Counsel  for  the   Civil   Service 
Association   of   San  Francisco,    in  which  certain  legal   ques- 
tions are  posed  with  respect   to   the   pony  rides   concessions 
at   Pleishhacker   Playfield  and  at   Children's  Playground  in 
Golden  Gate   Park, 

"I  have  been  directed  by   the    Commission  to  request   from  you 
an  opinion  as   to    the  points  brought   up  by  Mr.    Dawson.      Since 
the  operation  of    the   pony  rides   concession  is  a  matter   of 
urgent   importance   to    this   Commission,    your  earliest  possible 
attention   to    this  request  will  be    deeply  appreciated.      In 
this  connection  Mr.   R.    K.    Hoyt,    Business  Manager,    who  has 
immediate    jurisdiction  over  the   pony  rides   concession,   will 
bo   happy  to  provide    any  information  you  may  desire." 

OPINION 

The  main  question  posed  b^-  Attorney  Dawson's  letter  revolves  around 
an  interpretation  of  the  following  pertinent  words  of  Section  I4.2  of 
the    City  Charter. 

"The    Commission  shall  not   lease    any  part   of   the   lands 
under  its   control  nor  permit   the   building  or  maintenance   or 
use   of   any   structure   on  any  park,    square,    avenue   or  ground, 
except  for  recreation  pxirposes,    and    each  letting  or  permit 
shall  be    subject   to   approval   of  the  board  of   supervisors  by 
ordinance,    ..." 

Examination   of   the  proposed    concession  agreement   or  permit   discloses 
that   it    seeks   to    grant   to  the   private   concessionaire   a   limited  right 
to  use   twenty-two    (22)    city-owned  ponies   "stabled  at   the    Pleishhacker 
Playfield  and   Children's   Playground"   in   operating    the   pony  rides 
upon  such  locations   in  and   about    said  areas    "as  may  be   prescribed 
by  the    General   Manager".      Clearly  then  the    concessionaire   in   addi- 
tion to   being  allowed  the   use   of   city-owned  ponies  is   also  being   per- 
mitted the   use    of    city-owned    stables,    which   are    structures,    and    cer- 
tain portions   of  the  grounds   in  a  way  that  brings  the   concession  or 
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permit  within  the  scope  of  the  above-quoted  portion  of  the  City 
Charter  requiring  the  approval  of  the  Board  of  Supervisors. 

Assuming  that  power  exists  in  the  Commission  to  make  such  a  conces- 
sion agreement  inasmuch  as  it  does  not  contravene  any  primary  use 
of  the  Park  (Kurtz  v.  Clausen,  ct  al.,  77  N.Y.S.  97,  98),  nor  involve 
the  City  in  payments  of  compensation  within  the  meaning  of  Sec.  ll\.2 
of  the  Charter,  the  words  "subject  to  the  approval  of  the  Board  of 
Supervisors"  become  the  key  words  for  interpretation.   Do  they  make 
such  gjproval  a  condition  precedent  to  any  action  being  taken  by  the 
Commission,  or  do  they  permit  operation  under  a  temporary  agreement 
pending  approval  by  the  Board?   I  take  the  view  in  this  instance 
that  it  does  permit  temporary  action  by  the  Commission,  if  taken  in 

food  faith,  pending  such  approval  (Johnson  v.  Landucci,  21  C.  2d  63, 
8-69;  People  ox  rol  Todd  v.  Board  of  Education,  250  111.  App.271), 
but  nevertheless  at  the  Commission's  risk  if  approval  of  the  agree- 
ment is  not  retroactively  rocoivod  from  the  Board. 

This  office  has  boon  advised  by  Mr.  Hoyt  that  the  basis  on  which  the 
Commission  is  now  temporarily  operating  the  pony  rides  through  the 
private  concessionaire,  pending  negotiation  of  an  approved  agree- 
ment by  the  Board,  is  a  good  faith  attempt  on  its  part  to  continue 
the  pony  rides  as  a  recreational  enjoyment  for  children  despite  a 
budgetary  deletion  of  hostler  employment  for  the  operation  from  the 
Commission's  budget  this  year.  This  deletion,  he  states,  was  made 
over  the  protests  of  the  Commission  and  with  no  collusion  on  its 
part  to  bring  it  about.   Consequently,  faced  with  such  an  elimina- 
tion of  necessary  employment,  the  Commission  took  what  it  considered 
the  only  available  recourse  for  continuing  the  pony  rides  by  handl- 
ing thorn  through  a  private  concessionaire  and  sincerely  bolievlng 
that  the  approval  of  the  Board  of  Supervisors  would  be  forthcoming. 
While  the  proposed  agreement  as  submitted  has  not  as  yet  boon 
approved  by  the  Board,  I  am  advised  that  it  is  pending  as  a  tabled 
matter  before  the  Finance  Committee  awaiting  revision  as  to  some  of 
its  terms.   Thus,  unqualified  rejection  of  such  an  agreement  has  not 
yet  occurrod  either  in  the  Finance  Committee  or  tho  Board. 

Predicating  my  opinion  upon  such  a  factual  situation,  including  the 
assumption  of  good  faith  on  the  part  of  all  parties  Involved,  I 
deem  tho  said  temporary  operation  being  indulged  in  by  the  Commis- 
sion as  legally  permissible  under  Section  I4.2  of  the  Charter  only  if 
the  same  is  ratified  by  tho  Board  of  Supervisors.   If  such  ratifi- 
cation is  not  obtained,  tho  matter  of  personal  liability  on  the  part 
of  the  Commissioners,  if  any,  becomes  essentially  a  matter  for  the 
Commissioners  to  overcome  through  proof  of  good  faith  in  operating 
under  an  unapproved  and  unratified  agreement.  (McQuillin,  Municipal 
Corporations,  3d  Vol.,  Sec.  12.21k;  Modesto  Investment  Co.  v.  Mode sto 
City  School  District.  213  C.  i|lO.) 

You  are  advised  accordingly. 
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Several  other  questions  are  impliedly  raised  in  Attorney  Dawson's 
letter,  but  it  aopears  to  me  that  any  resolution  of  thorn  should 
await  the  further  action  of  the  Commission  and  the  Board  of  Super- 
visors in  this  matter. 


Respectfully  submitted. 


DION  R.  HOLM, 
RJR/BJW  City  Attorney 


TO:  WILLIAM  SIMONS,  Acting  Secretary, 
Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gat©  Park 
San  Francisco  17» 


WALKER  PEODICORD 

CMICP  DEPUTY  CITY  ATTORNEY 


EOMOND  P     BERGEROT 
CHIEF  TRIAL  DEPUTY 


DEPUTY  CITY  ATTORNEYS 

NORMAN  SANFORD  WOLFF 
LAWRENCE  S     MANA 
JOSEPH    F     MURPHY 
C     WESLEY  DAVIS 
VIRL  BENNEHOFF 
EDWARD   I     FITZPATRICK 
BERNARD  J     WARD 
GEORGE    E     BAGLIN 
THOMAS  J     BLANCHARO 
WILLIAM    F     BOURNE 
DONALD  J     KROPP 
JOHN   ELMER    BARRICKLO 
THOMAS  A     TOOMEY.  JR. 
JEROME  COHEN 


DION    R.    HOLM 

CITY  ATTORNEY 

CITY  HALL 

SAN  FRANCISCO  2,   CALIFORNIA 

HEMLOCK   11322 

October  27,    1955 


THOMAS   M,  O'CONNOR 

PUBLIC   UTILITIES  COUNSEL 


DEPUTY  CITY  ATTORNEYS 
AGNES  O'BRIEN  SMITH 
FRANK   J     NEEDLES 
MORLEY  GOLDBERG 
RICHARD  SAVERI 
GEORGE   P     AGNOST 
WILLIAM    E     MULLINS 
ROBERT  M     DESKY 
SAMUEL   E     YEE 
RAYMOND  J     REYNOLDS 
PATRICK   R     KELLY 
EMMET  B     KEEFFE 
JOHN  J     TAHENY.   JR 
THEODORE    J     LITTLE 
MCMORRIS    M     DOW 


PAUL  L    BECK 

CHIEF  VALUATION  AND 
RATE  ENGINEER 


Mr.  William  H.  H.  Davis 

Foreman,  Grand  Jury 

984  Folsom  Street 

San  Francisco  7,  California 

Dear  Mr.  Davis: 


In  accordance  with  our  conversation  and  a  revievj  of  the 
Grand  Jury  report  concerning  the  Assessor's  office,  I  am  writing 
to  you  and  the  Grand  Jury  relative  to  my  opinion  as  to  the  legality 
of  a  charter  amendment  which  would  put  into  effect  the  recommended 
changes  in  the  operation  of  the  Assessor's  office  contained  in 
your  report.   These  changes  could,  in  my  opinion,  be  accomplished 
by  a  charter  amendment. 

The  Constitution  of  the  State  of  California,  Article  XI, 
Section  5,  reads  in  part  as  follows: 

"The  Legislature,  by  general  and  imiform  laws, 
shall  provide  for  the  election  or  appointment,  in 
the  several  counties,  of  boards  of  supervisors, 
sheriffs,  county  clerks,  district  attorneys,  and 
such  other  county,  township,  and  municipal  officers 
as  public  convenience  may  require,  and  shall  prescribe 
their  duties  and  fix  their  terms  of  office.   It  shall 
regulate  the  compensation  of  boards  of  supervisors, 
district  attorneys  and  of  auditors  in  the  respective 
counties  and  for  this  purpose  may  classify  the  counties 
by  population.   It  may  regulate  the  compensation  of 
grand  and  trial  Jurors  in  all  courts  within  the 
classes  of  counties  herein  permitted  to  be  made. 
The  boards  of  supervisors  in  the  respective  counties 
shall  regulate  the  compensation  of  all  officers  in 
said  counties  other  than  boards  of  supervisors, 
district  attorneys,  auditors,  and  judges  of  miini- 
clpal  courts,  and  shall  regulate  the  number,  method 
of  appointment,  terms  of  office  or  employment,  and 
compensation  of  all  deputies,  assistants,  and 
employees  of  the  counties. 
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"The  provisions  of  this  section  shall  not  be 
construed  to  abridge,  modify  or  otherwise  affect 
the  provisions  of  Sections  7-1/2,  7-l/2a  and  8-1/2 
of  this  article,  relating  to  county  or  city  and 
county  charters.  That  certain  act  entitled  'An 
act  to  add  a  new  section  to  the  Political  Code  to 
be  numbered  4056d,  relating  to  powers  and  duties 
of  boards  of  supervisors  with  respect  to  county 
and  township  officers,  deputies,  assistants  and 
employees, '  as  enacted  by  the  Legislature  at  its 
fiftieth  session,  is  hereby  validated  and  made 
fully  and  completely  effective." 

Under  this  section  of  the  Constitution  the  Assessor  would  fall 
into  the  category  of  "other  etc.  officers."  The  Legislature, 
pursuant  to  this  section,  has  by  a  general  and  uniform  law  made 
the  Assessor  a  county  officer  (§24000,  Government  Code). 

San  Francisco,  however,  since  it  is  a  city  and  county, 
possesses  a  greater  authority  over  the  office  of  Assessor  than 
that  which  is  given  to  counties  pursuant  to  the  above  quoted 
section  of  the  Constitution.   San  Francisco  obtains  this  authority 
since  it  is  a  chartered  city  which  has  taken  advantage  of  the 
provisions  of  Section  8  of  Article  XI  in  framing  its  charter  and 
consequently  possesses  the  additional  powers  granted  to  it  by 
Section  8-1/2  of  Article  XI,  which  reads  as  follows: 

"It  shall  be  competent  in  any  charter  framed 
in  accordance  with  the  provisions  of  this  section, 
or  Section  8  of  this  article,  for  any  city  or  con- 
solidated city  and  county,  and  plenary  authority 
is  hereby  granted,  subject  only  to  the  restrictions 
of  this  article,  to  provide  therein  or  by  amendment 
thereto,  the  manner  in  which,  the  method  by  which, 
the  times  at  which,  and  the  terms  for  which  the 
several  county  and  municipal  officers  and  employees 
whose  compensation  is  paid  by  such  city  or  city 
and  county,  excepting  judges  of  the  superior  court, 
shall  be  elected  or  appointed,  and  for  their  re- 
call and  removal,  and  for  their  compensation,  and 
for  the  number  of  deputies,  clerks  and  other 
employees  that  each  shall  have,  and  for  the  compen- 
sation, method  of  appointment,  qualifications,  tenure 
of  office  and  removal  of  such  deputies,  clerks  and 
other  employees.   All  provisions  of  any  charter  of 
any  such  city  or  consolidated  city  and  county,  here- 
tofore adopted,  and  amendments  thereto,  which  are  in 
accordance  herewith,  are  hereby  confirmed  and  declared 
valid." 


■^o   mci^.t-- 


5r|    frsri"   ^"^" 
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San  Francisco  is  in  the  position  of  having  taken  advantage  of 
both  Sections  8  and  8-1/2  of  Article  XI  of  the  Constitution. 
It  possesses  not  only  authority'"  to  establish  compensation  of 
its  county  officers,  but  also  has  that  authority  which  is  recited 
in  Section  8-1/2  of  Article  XI  quoted  above.  The  only  remaining 
authority  over  county  officers  which  the  Legislature  still  pos- 
sesses insofar  as  San  Francisco  is  concerned  is  to  fix  the  duties 
and  qualifications  of  these  various  county  officers.   (Section 
5  of  Article  XI,  Constitution)  (Nicholl  v.  Koster,  157  Cal. 
4l6,  118  P.  302;  Crowley  v.  Freud,  132  Cal.  440,  64  P.  696; 
Kahn  V.  Sutro,  llT~Sal.  31b,  45  P.  87) 

In  considering  the  recommendations  made  by  your  Grand 
Jury,  however,  we  are  not  dealing  with  duties  or  qualifications 
of  county  officers.   The  recommendations  cover  the  time  that  must 
be  spent  by  a  county  officer  in  the  discharge  of  his  official 
duties,  as  well  as  what  limits  may  be  placed  upon  his  outside 
activities.   Neither  of  these  recommendations  can  be  said  to 
cover  either  the  duties  or  the  qualifications  of  the  county  of- 
ficer and  consequently  they  are  matters  which  by  the  Constitution 
have  been  intrusted  to  the  local  government  for  incorporation  in 
its  charter  if  the  electorate  so  decide. 

Since  the  city  and  county  has  the  authority  to  establish 
the  compensation  for  these  positions,  it  must  of  necessity  have 
the  corollary  to  this  power,  which  is  to  set  the  hours  which  must 
be  devoted  to  the  discharge  of  the  duties  by  the  officer  concerned 
in  order  to  determine  the  compensation  set  for  the  office. 

It  is  a  little  more  difficult  to  conclude  that  the 
sweeping  prohibition  contained  in  your  recommendation  could  be 
applied  to  a  county  officer  so  that  he  would  be  prohibited  com- 
pletely from  any  other  professional  or  business  activity.   I  have 
examined  this  question  carefully  and  find  that  there  is  very  little 
on  this  subject  in  the  reported  decisions.   The  matter  is  frequent- 
ly adverted  to  by  the  Courts  in  cases  involving  a  contractual 
relationship  but  at  the  most  such  references  are  no  more  than 
dicta  in  the  case.   In  reviewing  the  authorities,  I  feel  that  the 
language  which  I  am  quoting  below  from  American  Jurisprudence, 
and  which  is  supported  by  a  number  of  cases,  indicates  the 
philosophy  under  which  these  prohibitions  of  outside  activities 
could  be  justified.   In  42  Am.  Jur.,  commencing  at  page  885, 
appears  the  following  statement : 

"§8.   Office  as  Trust  or  Agency.   The 
American  concept  of  a  public  office  is  that 
of  a  public  agency  or  trust  created  in  the 
interest  and  for  the  benefit  of  the  people. 


■^:>vea    .H   .H 
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Such,  at  least,  is  the  theory  upon  which 
statutes  creating  offices  are  enacted  and 
justified.  An  incumbent  of  a  public  office 
is  invested  with  certain  powers  and  charged 
with  certain  duties  pertinent  to  sovereignty. 
The  pov;ers  so  delegated  to  the  officer  are 
held  in  trust  for  the  people  and  are  to  be 
exercised  in  behalf  of  the  government  or  of 
all  citizens  who  may  need  the  intervention  of 
the  officer.   Such  trust  extends  to  all  matters 
within  the  range  of  the  duties  pertaining  to 
the  office.   Public  officers,  in  other  words, 
are  but  the  servants  of  the  people,  and  not 
their  rulers.   They  are  amenable  to  the  rule 
which  forbids  an  agent  or  trustee  to  place 
himself  in  such  an  attitude  toward  his  prin- 
cipal or  cestui  que  trust  as  to  have  his 
interest  conflict  v;lth  his  duty." 

"§9.   Office  as  Property  or  Vested  Right. 
At  common  law  in  England,  a  public  office  was 
considered  as  an  incorporeal  hereditament  grant- 
able  by  the  Crown  as  the  source  of  all  power  and 
the  disposer  of  offices.   Numerous  public  offices 
were  actually  Inheritable,  especially  those  which 
v/ere  founded  in  immemorial  usage  and  did  not 
pertain  to  the  administration  of  justice.  But 
that  idea  of  a  public  office  does  not  prevail  in 
this  country.   With  us,  a  public  office  has  never 
been  regarded  as  an  incorporeal  hereditament,  or 
as  having  the  character  or  qualities  of  a  grant. 
That  a  public  office  is  the  property  of  him  to 
whom  the  execution  of  its  duties  is  intrusted  is 
repugnant  to  the  institutions  of  our  country,  and 
at  issue  vjith  that  universal  understanding  of  the 
community  which  is  the  result  of  those  institutions. 
V/ith  us,  public  offices  are  public  agencies  or  trusts, 
and  the  nature  of  the  relation  of  a  public  officer  to 
the  public  is  inconsistent  with  either  a  property  or  a 
contract  right.   Every  public  office  is  created  in  the 
interest  and  for  the  benefit  of  the  people,  and  be- 
longs to  them.   The  right,  it  has  been  said,  is  not 
the  right  of  the  incumbent  to  the  place,  but  of  the 
people  to  the  officer. 

"Although  some  courts  refer  to  a  public  office 
as  a  species  of  property,  the  decisions  generally 
are  to  the  effect  that  no  one  has  any  private  right 
of  property  in  such  office,  at  least  as  against  the 
public  interest.  The  incumbent  has  no  vested  right 
in  the  office  which  he  holds,  and  it  is  not  his 
property  within  the  provision  of  the  Federal  Con- 
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stitutlon  against  deprivation  of  property  without  due 
process  of  law,  or  within  an  agreement  in  a  treaty  with 
the  United  States  not  to  impair  the  property  or  rights 
of  private  individuals.  The  fact  that  the  Constitution 
throws  a  mantle  of  protection  around  a  public  officer, 
such  as  a  limitation  on  the  power  of  the  legislature  to 
abolish  the  office  or  diminish  the  salary  during  the  in- 
cumbent's term,  does  not  change  the  character  of  the 
office  or  make  it  property. 

"The  statement  that  a  public  office  is  not  property 
means  that  it  is  not  property  in  the  sense  that  an  officer 
is  not  denied  due  process  of  law  by  the  abolition  of  his 
office  before  the  expiration  of  his  term,  or  by  his  re- 
moval or  suspension  according  to  law,  or  by  the  passage 
of  a  statute  limiting  or  reducing  his  compensation,  and 
that  an  officer  has  no  property  right  in  the  books  and 
papers  pertaining  to  his  office.  But  it  does  not  follov^r 
that  he  has  absolutely  no  financial  or  property  interest 
which  may  be  protected  by  a  court  of  equity  against  wrong- 
ful interference  by  others,  or  that  he  may  be  deprived  of 
his  office  without  a  hearing  when  the  right  to  have  it 
terminate  is  limited  to  specified  causes.  The  incumbent's 
right  to  the  office  is  everywhere  recognized  as  a  privi- 
lege entitled  to  the  protection  of  the  law,  and  an  office 
may  be  considered  as  property  in  controversies  relating 
to  the  question  as  to  which  of  two  persons  is  entitled 
thereto." 

Therefore,  it  is  my  opinion,  based  upon  the  authority  given 
to  the  city  and  county  by  the  Constitution  of  the  State  of  Califor- 
nia and  the  general  law  which  I  have  quoted  above  from  American  Jur- 
isprudence, that  as  an  additional  condition  of  receiving  compensation 
which  the  county  has  established,  a  county  officer  such  as  the  Asses- 
sor could  be  prohibited  by  a  charter  amendment  from  engaging  in  any 
outside  professional  or  business  activities.  This  charter  amendment 
may  be  based  on  the  broad  principles  that  no  man  can  serve  two  mas- 
ters, and  an  officer  may  be  restrained  from  transacting  business 
that  may  be  incompatible  with  the  office  he  occupies. 

In  making  this  decision,  I  am  aware  of  the  fact  that  any 
statute  (and  a  charter  section  is  a  statute)  must  be  sufficiently 
certain  and  definite  to  inform  the  citizen,  officer  or  employee  of 
the  political  subdivision  of  the  acts  it  is  intended  to  prohibit  so 
that  he  or  she  may  have  a  certain  understandable  rule  of  conduct  and 
know  what  acts  it  is  his  or  her  duty  to  avoid.   (U.  S.  v.  Brewer, 
139  U.  S.  278  [38  L.  Ed.  190])  Furthermore,  if  a  statute  uses  lan- 
guage  which  is  so  general  and  indefinite  as  to  embrace  not  only  acts 
properly  and  legally  punishable,  but  acts  not  punishable,  it  may  be 
declared  void  for  uncertainty.  Statutory  offenses  cannot  be  estab- 
lished by  implication.  While  it  appears  to  me  that  the  language  sug- 
gested by  the  Grand  Jury  is  very  sweeping  in  nature,  nevertheless  I 
believe  that  the  courts,  by  a  common  sense  approach  to  any  action 
taken  by  the  Assessor  which  might  be  construed  as  a  violation  of  this 
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section,  v/ould  be  In  a  position  to  preserve  its  validity  in  the 
face  of  a  constitutional  attack  grounded  upon  the  vague  and  indefi- 
nite standards  which  might  be  alleged  as  being  contained  therein. 

Regarding  the  second  portion  of  the  recommendations  made  by 
the  Grand  Jury,  which  concerns  the  non-civil  service  employees  of 
the  Assessor's  office,  I  am  of  the  opinion  that,  for  the  same 
reasons  I  have  heretofore  given  covering  the  Assessor,  the  Charter 
could  be  amended  so  that  they  would  be  prohibited  from  engaging  in 
any  outside  professional  or  business  activities.  The  Constitution, 
in  Article  XI,  Section  8-1/2,  supra,  clearly  confers  upon  a  city 
and  county  which  has  framed  a  charter  under  Section  8  of  Article 
XI  the  right  to  provide  for  the  compensation  of  deputies,  clerks 
and  other  employees  of  county  officers.  This,  of  itself,  is  suf- 
ficient authority  to  grant  to  the  city  and  county  the  necessary 
pov;er  to  place  certain  restrictions  upon  the  activities  of  these 
non-civil  service  employees  while  they  are  engaged  in  the  employ 
of  the  city  and  county. 

In  drafting  language  which  will  bring  about  your  suggested 
changes,  I  find  that  to  use  the  language  contained  in  your  recom- 
mendations meets  with  the  same  objection  as  to  these  non-civil 
service  employees  that  I  have  already  discussed  in  its  application 
to  the  Assessor.  These  persons,  though  they  are  employees  of  San 
Francisco,  not  officers,  should  be  informed  upon  taking  their 
positions  as  to  what  outside  activities  they  are  prohibited  from 
doing  during  their  employment  and  this  should  be  spelled  out  as 
clearly  as  possible.  However,  as  I  have  already  stated  in  discus- 
sing this  matter  concerning  the  Assessor,  it  becomes  a  question  of 
fact. 

I  believe  it  only  fair,  for  the  purpose  of  aiding  you  in 
reaching  a  proper  determination  in  this  matter,  to  refer  to  the 
manner  in  which  civil  service  employees  are  prohibited  from  engag- 
ing in  outside  employment  while  working  for  the  city  and  county. 
These  civil  service  employees  of  the  city  and  coujity  are  permitted 
outside  employment  under  certain  conditions  which  are  contained  in 
Rule  36  of  the  Civil  Service  Commission.   In  drafting  this  rule 
the  Civil  Service  Commission  has  attempted  to  place  a  reasonable 
restriction  upon  the  civil  service  employee  so  that  his  efficiency 
as  an  employee  of  the  city  and  county  will  not  be  impaired  by  his 
outside  employment. 

The  proposal  which  you  have  recommended  contains  no  such 
test,  but  apparently  is  based  upon  the  conclusion  that  you  have 
reached  that,  because  of  the  unusual  relationship  between  the  office 
of  Assessor  and  the  public,  its  non-civil  service  personnel  should 
be  absolutely  prohibited  from  engaging  in  outside  professional  or 
business  activities.  It  may  be  that  upon  a  review  of  the  language 
of  Rule  36,  a  copy  of  which  is  attached,  you  might  consider  some 
different  language  in  the  charter  amendment  vjhich  you  propose  to 
have  introduced  in  the  Board  of  Supervisors  for  final  decision  by 
the  electorate. 
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I  also  wish  to  call  your  attention  to  the  fact  that  any 
charter  amendment  submitted  by  the  Board  of  Supervisors  could  not 
possibly  be  placed  upon  the  ballot  any  earlier  than  the  primary 
election  in  the  early  summer  of  next  year  or  in  the  November 
election  of  next  year,  and  that  if  it  were  favorably  passed  upon 
by  the  people  of  San  Francisco  it  could  not  be  ratified  by  the 
Legislature  until  the  1957  session.  Therefore,  it  would  not  be- 
come effective  until  sometime  in  the  early  part  of  January,  1957. 
There  is  always  a  possibility  that  the  Governor  may  call  a  special 
session  of  the  Legislature  in  the  latter  part  of  1956,  and  in  such 
case  any  amendment  which  was  adopted  by  the  people  would  be  intro- 
duced for  ratification  at  that  time. 

I  am  attaching  hereto  a  draft  of  the  charter  amendment 
in  language  that  will  meet  the  objectives  proposed  by  yovjc   body, 
with  certain  additional  safeguards  which,  in  my  opinion,  will  negate 
any  of  the  objections  as  to  its  constitutionality. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 

Enclosures 
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RULE  36  -  HOLDING  OF  MORE  THAN  ONE  SALARIED  POSITION 

Except  with  the  approval  of  the  Civil  Service  Commission  as 
herein  provided,  no  person  holding  a  position  under  civil  service 
appointment  in  this  jurisdiction  shall  accept  any  emploAmient,  posi- 
tion or  service,  in  or  out  of  the  service  of  the  San  Francisco  muni- 
cipal government,  in  which  he  is  required  to  perform  any  duties  and 
for  which  he  is  to  receive  any  compensation  in  any  form  including 
salary,  wage,  fee,  commission  or  emoluiTient. 

Such  persons  who  desire  to  accept  other  employment  in  addition 
to  their  regular  municipal  employment  must  make  a  request  of  the  Civil 
Service  Commission  for  such  permission  on  a  form  provided  by  the  Com- 
mission. The  request  must  first  have  the  approval  and  affirmative 
recommendation  of  the  officer  having  appointive  power  over  the  full 
time  civil  service  position  of  the  employee  who  is  making  the  request. 
The  request  must  contain  a  statement  reporting  the  nature  of  the 
other  employment  or  service  which  the  employee  desires  to  undertake 
and  the  duties  thereof;  the  usual  place  of  the  employment  or  service; 
the  approximate  total  number  of  hours  of  service  required  of  the 
employee  per  week,  and  the  work  schedule;  and  the  name  of  the  person, 
firm,  or  official  for  whom,  or  under  whom,  the  service  is  to  be  per- 
formed and  a  statement  by  such  person  to  the  effect  that  he  under- 
stands that  the  employee  is  regularly  employed  in  the  city  and  county 
service  on  a  full  time  basis. 

The  Civil  Service  Commission,  on  the  basis  of  investigation  and 
report  by  the  Personnel  Director  and  Secretary  shall  decide  whether 
the  performance  of  the  duties  of  the  other  employment  or  service  will 
impair  the  efficiency  of  such  emploji^ee  in  his  regular  civil  service 
employment  or  interfere  in  any  way  with  the  full  and  proper  perform- 
ance of  the  duties  of  his  regular  civil  service  position,  or  if  the 
performance  of  the  other  service  may  be  contrary  to  the  best  inter- 
ests of  the  city  service  in  any  respect  or  may  lead  to  situations 
which  would  reflect  discredit  on  the  city  service.   If  in  the  opin- 
ion of  the  Commission  the  acceptance  of  such  other  service  by  such 
employee  would  in  any  manner  impair  the  efficiency  of  the  employee 
in  the  performance  of  his  regular  municipal  duties  or  interfere 
therewith,  or  that  the  acceptance  of  the  other  service  may  be  con- 
trary to  the  interests  of  the  city  service  or  may  lead  to  situations 
which  would  reflect  discredit  on  the  city  service,  the  Commission 
shall  deny  such  request.  The  Commission  will  not  approve  any  re- 
quest to  accept  other  service  which  under  any  circujnstances  will 
require  more  than  24  hours  per  week  of  work  or  service,  nor  when  the 
combined  work  schedules  of  the  other  service  and  the  municipal  employ- 
ment exceed  eleven  (11)  hours  on  any  day,  nor  any  request  which 
entails  any  duty  v^'hatsoever  of  the  employee  during  his  regular  muni- 
cipal work  schedule. 

The  Personnel  Director  and  Secretary  shall  withhold  approval  of 
the  salary  of  any  such  employee  v;ho  accepts  any  other  position, 
employment  or  service,  except  in  accordance  v;ith  the  provisions  of 
this  rule  and  the  acceptance  of  any  such  other  employment  or  service 
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except  in  accordance  with  this  rule  shall  be  deemed  insubordination 
and  subject  to  disciplinary  procedure  as  provided  in  Section  15^  of 
the  charter. 

For  purposes  of  this  rule  the  term  "employment"  or  "service" 
when  used  in  connection  with  employments  or  service  elsev;here  than 
in  the  municipal  service,  includes  also  positions  as  well  as  any 
service  performed  or  to  be  performed  by  an  employee  in  addition  to 
that  performed  by  him  in  his  regular  civil  service  position.  The 
term  compensation"  means  any  form  of  payment  in  cash  or  in  kind  for 
the  performance  of  services  rendered  including  salaries,  v;ages,  fees, 
commissions  or  other  emoluments. 

The  term  "employee"  when  used  in  connection  with  employment 
within  the  city  and  county  government  means  also  "officer",  and  the 
term  "position"  when  used  in  connection  v;ith  the  municipal  service 
means  also  "office". 

The  provisions  of  this  rule  do  not  apply  to  members  of  the 
Police  or  Fire  Departments. 

Amended  Minutes  of  July  6,  1955. 


CHARTER  AMENDMENT 

Describing  and  setting  forth  a  proposal  to  the  qualified 
electors  of  the  City  and  County  of  San  Francisco  to  amend  the 
charter  of  said  city  and  county  by  adding  thereto  section 
28.1  providing  for  the  office  hours  and  prohibiting  outside 
activities  of  the  Assessor  and  his  non-civil  service  employees. 

The  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  hereby  submits  to  the  qualified  electors  of  said 
city  and  county  at  an  election  to  be  held  therein  on 

,    a  proposal  to  amend  the  charter  of  said 

city  and  county  by  adding  thereto  section  28.1  to  read  as 
follows: 

ASSESSOR 

(Continued) 

Section  28.1.   The  assessor  shall  devote  his  entire  time 
during  office  hours  to  the  duties  of  his  office.   The  assessor^ 
his  chief  assistant  or  deputy  and  his  confidential  secretary 
shall  not  engage  in  any  professional  or  business  activities 
incompatible  with  the  interests  of  the  city  and  county.  Viola- 
tion of  this  section  shall  constitute  official  misconduct  or 
insubordination  for  which  the  assessor,  his  chief  assistant  or 
deputy  and  confidential  secretary  shall  be  removed  from  office 
or  employment  in  accordance  with  the  procedures  outlined  in 
this  charter. 
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OCTOBER  28,  1955 

SUBJECT:   HEALTH  SERVICE  BOARD,  PROPRIETY  OP  REPRESENTATION 

BEFORE  BOARD  BY  DIRECTOR  OF  BOARD  OF  HEALTH  SERVICE 
EMPLOYEES  RESPECTING  THEIR  EMPLOYMENT  AND  DUTIES; 
LETTERS  AS  THREATS  CONTRARY  TO  SEC.  650,  PENAL  CODE 


Dear  Sir; 


I  have  your  request  for  opinion  as  follows: 

"I  am  writing  you  as  Director  of  the  Health  Service 
Board  and  upon  agreement  of  the  President  and  the  Office 
Committee  of  which  I  am  Chairman,  to  request  your  opin- 
ion on  the  following  matters: 

"These  matters  arise  from  a  letter  dated  October  1 , 
1955,  directed  to  me  as  Chairman  of  the  Office  Commit- 
tee, by  Director  John  M.  Dean  of  the  Health  Service 
Board,  copy  of  which  is  enclosed.  Also  enclosed  is 
copy  of  a  letter  referred  to  by  Mr.  Dean  in  his  comrauni- 
cation,  which  was  written  February  20,  1953,  by  Mrs. 
Zella  B.  Haynes,  then  in  charge  of  the  staff  of  the 
Health  Service  System,  to  Miss  Grace  Chaquette  (now 
Mrs.  Grace  Stenson),  of  the  Health  Service  staff.  The 
reason  for  Mrs.  Haynes'  letter  is  indicated  by  its 
context . 

"There  are  two  matters  involved,  the  first  of  which 
must  be  explained  briefly: 

"Within  the  past  few  weeks,  one  Health  Service 
System  employee  objected  to  the  Director's  reassignment 
of  her  duties,  as  a  result  of  which  Mr.  John  M.  Dean 
was  announced  as  representing  her  and  other  members  of 
the  staff;  in  fact.  Director  Dean  appeared  at  five 
o'clock  on  or  about  August  5th,  1955,  in  the  offices 
of  the  Health  Service  System,  with  three  members  of  the 
Health  Service  staff,  and  asked  the  Secretary,  Mrs. 
Haynes,  where  the  meeting  of  the  Office  Committee  was 
being  held.  Upon  being  advised  that  the  Office  Com- 
mittee had  met  on  the  matter  (at  the  request  of  the 
Director)  he  stated  to  the  Secretary  that  he  repre- 
sents these  employees  and  desired  notification  of  any 
future  meeting  of  the  said  committee. 

"Will  you  give  us  your  considered  opinion  on  the 
following  questions: 

"1.   Does  representation  in  staff  matters,  against 
the  administration  of  a  department,  by  a  Director  of 
the  Health  Service  Board  who  is  also  an  attorney  violate 
Section  22  of  the  Charter?  We  have  your  Opinion' No. 
983  interpreting  this  section. 
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"2.  Does  Mrs.  Haynes '  letter  of  February  20, 
1953*  to  a  member  of  her  staff  constitute  a  mis- 
demeanor under  Section  650  of  the  Penal  Code? 

The  conditions  under  which  this  employee 
entered  the  department  after  dismissal 
from  another  Civil  Service  position,  were 
special  action  of  the  Health  Service  Board 
creating  a  permanent  position  in  the  de- 
partment for  her,  as  shown  in  the  Minutes 
of  the  regular  meeting  of  March  22,  19^9* 
as  follows: 

'Motion  made  by  Director  Dean,  seconded 
by  Director  McGovern,  that  application 
be  made  for  a  permanent  tabulating  machine 
operator,  IBM,  with  the  understanding  that 
Miss  Grace  Chaquette,  who  is  presently 
filling  the  position,  is  in  line  for  the 
appointment.  Disposition  of  motion: 
Carried. ' 

"3.  Does  Mr.  Dean's  letter  dated  October  7,   1955* 
addressed  to  me,  copies  of  which  were  mailed  to  various 
Health  Service  System  employees  inferior  in  auThorrCy 
^o  Mrs".  Haynes,  consfi^ute  a  .aisdemeanor  under  Section 
650  of  the  Penal  Code  quoted  therein,  and  a  'conspiracy 
to  violate  Section  650  of  the  Penal  Code'? 

"4.  If  your  answer  to  Q.  1  and  Q.  3*  or  either  of  them 
is  'Yes,  '  do  thesi  acts,  in  yovv  opinion,  cofistitrte  Official 
MiscondV'Ct  undor  Sections  22  and  223  of  the  Charter? 

"5.  If  your  reply  to  Q.  4  is  'Yes, '  what  pro- 
cedure would  apply  in  the  circumstances?" 

The  copy  of  letter  of  October  7,  1955*  to  which  you  refer 

"550  Montgomery  Street 

San  Francisco  11,  California 

October  7*  1955. 

"Mr.  George  J.  Gallagher 
3817  -  22nd  Street 
San  Francisco,  California 

Dear  Mr.  Gallagher: 

"In  August  of  this  year  you  called  me  relative  to 
a  dispute  which  had  occurred  between  Health  Service 
System  Medical  Director  Dr.  V/alter  Kook  and  a  nuanber 
of  civil  service  employees  in  the  office  of  the  Health 
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Service  System.  You  called  me  as  chairman  of  the 
Office  Committee  of  the  Health  Service  Board  after 
you  had  been  informed  by  one  of  the  employees  that 
1,    as  an  attorney,  represented  the  particular  employees 
in  seeing  that  their  rights  v;ere  protected. 

"Prior  to  August  there  had  been  an  unwholesome 
situation  in  the  Health  Service  System  office  for  al- 
most a  year  involving  frictions,  tensions  and  disputes 
betv;een  Dr.  Hook  and  the  office  personnel.  As  the 
result  of  their  differences  v/ith  Dr.  Hook  some  employees 
of  the  Health  Service  System  v/ere  reduced  to  tears  in 
the  office  before  their  fellov;  employees,  and  suffered 
both  physical  and  mental  anguish. 

"In  August  you  promised  that  there  would  be  a  hear- 
ing before  your  Office  Committee  so  that  the  employees 
involved  could  set  forth  their  side  of  the  controversy. 
I  requested  that  the  hearing  bo  held  at  a  ti:ne  v/hen 
Director  George  I/.  Cuniffe  could  be  present,  since  he 
was  present  when  one  incident  occurred  in  the  office. 

"Unfortunately,  Mr.  Cuniffe  v;ent  on  his  vacation 
in  the  latter  part  of  August.  When  he  returned  I 
happened  to  leave  on  my  vacation.  Otherwise,  a  request 
would  have  been  made  earlier  for  the  hearing  before  the 
Office  Committee. 

"V/ill  you  please  call  me  at  DOuglas  2-2838  so  that 
v;e  may  agree  upon  a  date  for  the  hearing  before  your 
Office  Committee. 

"At  the  same  hearing  I  vdsh  your  Committee  to 
consider  the  letter  of  February  20,  1953j  which  Mrs. 
Zella  Haynes  sent  to  Miss  Grace  Chaquette  (now  Mrs. 
Grace  Stenson)  wherein  Mrs.  Haynes  threatened  to  take 
certain  matters  involving  Mrs.  Stenson  to  the  Health 
Service  Board,  'including  the  conditions  ujider  which 
you  entered  this  department. ' 

"As  you  are  undoubtedly  aware  Section  650  of  the 
Penal  Code  provides  as  follows: 

'Every  person  who  knowingly  and  v/ilfully  sends 
or  delivers  to  another  any  letter  or  writing, 
whether  subscribed  or  not,  threatening  to 
accuse  him  or  another  of  a  crime,  or  to  §xpose 
or  publish  any  of  his  failings  or  infirmities, 
is  guilty  of  a  misdemeanor 7"*   ("Emphasis  added) . 

"Furthermore,  you  are  also  undoubtedly  avjare  of 
the  fact  that  a  conspiracy  to  violate  Section  650  of 
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reads 


\ 


the  Penal  Code  is  a  felony. 

"Very  truly  yours, 
"(Signed)  John  M.  Dean 


"JMD/jl 

CO  to 

George  W.  Cuniffe  and 
various  Health  Service 
System  employees." 

The  copy  of  letter  of  February  20,  1953,  referred  to, 

"February  20,  1953 

"Dear  Grace: 

"Your  leaving  the  office  this  afternoon  without 
permission  or  satisfactory  explanation  is  entirely  out 
of  order.  Any  difficulties  you  may  have  should  have 
been  brought  to  Con  or  to  me. 

"Your  taking  sick  leave,  as  you  intimated  to  Con, 
following  this  prima  donna  display,  will  have  doubtful 
validity. 

"Unless  you  appear  on  Tuesday  morning  I  shall  take 
the  matter  up  at  the  Board  meeting  on  Tuesday  night, 
including  the  conditions  under  which  you  entered  this 
department.   If  you  wish  to  appear  at  that  meeting  to 
speak  for  yourself  you  may  do  so.   if  you  return  on 
Tuesday  please  do  so  with  the  intention  of  normal  co- 
operation with  the  other  workers  in  your  department. 
I  should  like  to  see  you  vrhen   you  come  in. 

"In  haste, 

"Miss  Grace  Chaquette 
1086  Post  St. 
San  Francisco  2" 

OPINION 

1.   Answer  to  Question  1. 

My  answer  is  yes. 
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The  Health  Service  System*  is  a  department  of  the  govern- 
ment of  the  City  and  County  of  San  Francisco.   (Op.  ■;v'983,  Aug.  I8, 
1955;  Butterworth  v.  Boyd,  12  C.  2d  l4o)  Members  of  the  Health 
Service  Board  are  officers  of  the  City  and  County  of  San  Francisco 
(0 'Marie  v.  Cuniffe,  Superior  Court  Action  No.  408305),  and  hence 
entitled  to  receive  my  opinion  in  vrriting  v^fhenever  requested. 
(Charter  §26,  par.  2)  Employees  of  the  Health  Service  System  are 
employees  of  the  City  and  County  of  San  Francisco.  They  belong  to 
the  Retirement  System  ( Cannon  v.  Brady,  Superior  Court  Action  No. 
295^11)*  and,  except  for  the  MedicaT~Director,  are  subject  to  the 
civil  service  provisions  of  the  Charter.   (Charter  §172.1,  subd. 
3(d)) 

The  President  of  the  Health  Service  Board  acts  as  the  ap- 
pointing officer,  under  the  civil  service  provisions  of  the  Charter 
(§§l40-157),  for  the  appointing,  disciplining  and  removal  of  such 
employees  as  may  be  authorized  by  the  Board.   (Charter  §172.1, 
subd.  2) 

In  other  matters  the  Medical  Director  occupies  the  posi- 
tion of  a  department  head  and  is  the  Board's  chief  executive 
officer.  (Op.  #983,  Aug.  18,  1955) 

Each  board  of  the  City,  in  the  conduct  of  the  administra- 
tive affairs  under  its  control,  must  deal  therewith  solely  through 
its  chief  executive  officer  (Charter  §22,  par.  1),  and  is  forbidden 
to  deal  therewith  in  any  other  manner.   (Charter  §22,  par.  2) 

The  Medical  Director  of  the  Health  Service  System  is  sub- 
ject to  the  control  of  the  Health  Service  Board,  but  neither  he  nor 
any  other  employee  is  accountable  to  individual  members  of  the 
Board.  Individual  Board  members  may  not  arrogate  to  themselves 
powers  v/hich  the  Charter  has  conferred  only  on  the  Board  acting  as 
a  Board.  They  have  no  right  to  Interfere  with  the  internal  office 
administration  of  the  Health  Service  System.   (Op.  #983,  Aug,  I8, 
1955)  Such  interference  constitutes  official  misconduct.   (Charter 
§22,  par.  2) 

When  a  Board  member,  who  also  is  an  attorney,  undertakes, 
in  his  capacity  as  an  attorney,  to  represent  employees  of  the  System 
in  connection  v;ith  their  grievances  involving  the  internal  adminis- 
tration of  the  System,  he  violates  Charter  §222  which  provides  that 
"No  member  of  any  board  .  .  .  shall  accept  any  employment  relating  to 
.  .  .  the  affairs  of  any  person  .  .  .  which  are  s^Abject  to  regulation 

*  The  Health  Service  System  is  a  million  dollar-a-year 
municipal  operation.  The  moneys  come  into  the  public  treasury,  not 
from  taxes,  but  from  compulsory  employee  pajnr'oll  deductions. 
(Charter  §172.1,  subds .  4,  6) 
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by  the  board  ...  of  v;hich  he  is  a  member.  .  .  .  Violation  of  any 
of  the  provisions  of  this  section  shall  constitute  official  miscon- 
duct." 

These  grievances  and  all  of  the  facts  surrounding  them  are 
affairs  subject  to  the  regulation  and  control  of  the  Health  Service 
Board.  How  could  a  Board  member  who,  as  their  attorney,  has  under- 
taken to  represent  such  aggrieved  employees  in  the  favorable  reso- 
lution of  their  grievances,  turn  around  and,  sitting  as  a  Board 
member,  impartially  regulate  such  grievances?  As  a  Board  member  he 
is  a  public  agent  and  must  uphold  the  public  interest.  As  attorney 
for  these  employees,  he  is  their  private  agent  and  must  champion 
their  personal  interests.  The  conflict  of  interest  prohibited  by 
Charter  §222  is  clear.  No  man  can  serve  tv\ro  masters. 

Even  in  the  absence  of  statute,  a  public  officer  who  ac- 
cepts another  Incompatible  public  office  loses  his  first  office. 
(People  V.  Rapsey,  IS  C.  2d  636)  A  fortiori,  a  public  officer  vio- 
lates  his  trust  when  he  accepts  private  incompatible  employment. 

2.  Answer  to  Question  2. 

My  ansvier  is  no.   Section  8  of  the  rules  and  regulations 
adopted  by" the  Health  Service  Board  provides  that  the  secretary 
of  the  Board  shall  assuine  the  executive  and  administrative  powers 
and  duties  of  the  medical  director  during  his  absence;  further 
that  the  medical  director  is  responsible  for  the  efficient  adm.inls- 
tration  of  the  s^.stem,  and  when  he  deems  it  necessary  to  take  dis- 
ciplinary action  (other,  of  course,  than  disciplinary  action  under 
the  provisions  of  Charter  §§l40-157),  he  shall  submit  his  recom- 
mendations to  the  Health  Service  Board  for  action.  The  letter  of 
February  20,  1953,  was  v;ritten  by  the  Secretary  of  the  System  in 
line  of  official  duty,  and  as  a  notice  to  the  employee  of  matters 
vihich  vvould  be  brought  before  the  Board,  and  of  the  time  and  place 
thereof.  It  was  a  privileged  communication  and  not  a  violation  of 
Penal  Code  §650. 

See  generally  on  privilege,  2  Wharton's  Criminal  Law,  12th 
ed.,  Ruppenthal,  §§1967-82,  pp.  2290-2304. 

It  is  unnecessary  to  note  that  the  one  year  period  of  lim- 
itation on  misdemeanor  prosecutions  (Penal  Code  §80l),  rendered 
academic  as  of  February  1954  the  question  whether  the  letter  of 
February  20,  1953,  constituted  a  violation  of  Penal  Code  §650. 

3.  Answer  to  Question  3. 
My  answer  is  no. 
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W -re  the  commvinication  of  October  1,    1955,  sent  by  one 
Health  Service  Board  member,  acting  as  such,  to  another,  concerning 
Board  business,  it  would  be  a  privileged  letter  and,  like  the  one 
of  February  20,  1953,  above,  not  v/ithin  the  purviev;  of  Penal  Code 
§650.   (Compare  Wharton,  supra,  §1970) 

This  letter  was  sent,  not  by  one  Board  member,  acting  as 
such,  to  another,  but  by  a  Board  member  acting  as  attorney  for 
certain  Health  Service  System  employees  in  seeing  that  their  rights 
were  protected.  As  such,  the  coiTimunication  is  likewise  privileged 
and  not  a  violation  of  Penal  Code  §650.  (See  Wharton,  supra,  §1976) 

As  to  the  copies  of  this  letter  sent  to  "variov^s  Health 
Service  System  employees,"  these  presuraably  are  the  employees  whom 
the  sender,  "as  an  attorney,  represented  ...  in  seeing  that  their 
rights  vrere  protected."   A  lawyer's  communications  with  his  clients, 
for  example,  by  sending  them  copies  of  his  correspondence  with  third 
persons  in  order  to  keep  them  apprised  of  the  status  of  their  cases, 
are  privileged  and  do  not  fall  within  the  scope  of  Penal  Code  §550. 
(See  Wharton,  supra, §§lS67-68) 

There  are,  of  course,  limits  to  what  may  be  said  vmder  the 
guise  of  privilege.  For  example,  it  is  said  that  the  privilege 
applies  "if  there  be  no  malice."   (Wharton,  supra,  §1967)  It  is 
unnecessary  to  go  into  this  phase  of  the  matter  for  it  is  an  attor- 
ney's duty  zealously  to  advocate  his  client's  cause,  and  such  zeal, 
v;hen  exercised  v/ithin  reasonable  limits,  is  not  malice  in  law. 

4.  Ansv;er  to  Question  4. 

The  conduct  referred  to  in  your  Questions  1  and  3  in  my 
opinion  constitutes  a  violation  of  Charter  §§  22  and  222,  and  is 
therefore  official  misconduct.  Specifically,  that  conduct  consti- 
tuted an  interference  by  a  Board  member  with  the  administration  of 
the  affairs  of  the  Health  Service  System  (§22),  and  the  acceptance 
and  performance  by  a  Board  member  of  private  employment  relating  to 
the  affairs  of  Health  Service  System  employees  v;hich  are  subject  to 
regulation  by  the  Health  Service  Board.   (§222) 

Charter  §223,  to  vihich  you  refer,  states  the  penalty  for, 
and  is  not  a  specification  of  v/hat  constitutes,  official  misconduct. 

5.  Answer  to  Question  5. 

The  removal  procedure  set  forth  in  Charter  §11,  par.  1, 
applies  in  the  circuinstances.  That  section  provides  that  any 
"elective  officer"  may  be  suspended  by  the  mayor  and  removed  by  the 
board  of  supervisors  for  official  misconduct,  and  outlines  the  pro- 
cedure to  be  follov/ed  by  them. 
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"Elective  officer"  (§11)  means  an  officer  v;ho  holds  office 
by  election  rather  than  by  appointment.   (Mono  County  v.  I.A.C., 
175  C.  752,  75^)  It  was  the  intent  of  the  framers  of  the  Charter 
that  official  misconduct  of  any  elective  officer  under  §§22  and  222 
be  dealt  with  pursuant  to  §11. 

A  Health  Service  Board  member  is  an  "elective  officer."  He 
is  "elected"  by  the  members  of  the  Health  Service  System  in  an 
election  conducted  by  the  registrar  of  voters.   (§172.1,  subd.  2) 
Anj''  contention  that  the  "elective  officer'  referred  to  in  §11  means 
only  an  officer  elected  by  a  vote  of  all  the  people,  v/ould  violate 
the  settled  rule  against  inserting  in  a  statute  v;hat  has  been  omitted 
l|   therefrom.   (C.C.P.  §1858) 

San  Francisco  has  plenary  authority  to  make  provision  in  its 
charter  for  the  removal  of  its  officers.   (Cal.  Const.,  art.  XI, 
§8-1/2,  subd.  4)  Since  the  removal  procedure  provided  by  §11 
governs,  there  is  no  need  to  discuss  the  removal  procedure  (Gov. 
Code  §§3060-73)  which,  in  the  absence  of  §11,  would  apply. 

You  are  advised  accordingly. 
I 

Respectfully  su.bmitted. 


DION  R.  HOLM 
City  Attorney 


GEB/RS 

To:  George  J.  Gallagher,  Chairman 
Office  Committee 
Health  Service  Board 
61  Grove  Street 
San  Francisco  2 
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SUBJECT:  EFFECT  OF  EDUCATION  CODE  SECTION  19^11.3  AS  TO 

RETIRfil^NT  CREDIT  FOR  PRIOR  SERVICE  BY  CHILD  CARE 
CENTER  EMPLOYEES  BEFORE  MEMBERSHIP  IN  THE  SaN  FP>vN- 
CISCO  EMPLOYEES'  RETIREMENT  SYSTEM  WITHOUT  CONTRIBU- 
TIONS THEREFOR  BY  SAID  EMPLOYEES;  NECESSITY  OF  ACTION 
BY  BOARD  OP  SUPERVISORS. 

Dear  Sir: 

VJe   have   your  request   for   an   opinion  as   follows: 

REQUEST 

"A  question  has  been  raised  by  a  provision  in  new  School  Code 
Section  I96II.3,  which  was  passed  by  the  recent  Legislature  and 
signed  by  the  Governor,  and  is  now  effective  as  an  emergency 
measure.   The  question  relates  to  credit  for  prior  service 
rendered  to  the  San  Francisco  Unified  School  District,  by  per- 
sons employed  in  the  Child  Care  Centers  established  in  that 
district. 

''      "The  following  statements  are  submitted  in  the  matter: 

"Section  I96II  which  was  added  to  the  Education  Code  in 
the  early  19l|0s,  at  the  time  Child  Care  Centers  were 
authorized,  provided  that  no  person  employed  in  a  Child 
Care  Center  could  become  a  member  of  a  retirement  system. 
Actually,  the  section  referred  to  a  'district  retirement 
system',  but  that  term  was  Interpreted  as  including  the 
San  Francisco  City  and  County  Employees'  Retirement  System, 

"The  San  Francisco  Unified  School  District  established 
Child  Care  Centers  when  they  were  first  authorized,  and 
has  maintained  them  since  that  date.   Persons  employed  in 
ll         the  centers,  however,  have  been  excluded  from  membership 
y         in  the  San  Francisco  City  and  County  Employees'  Retirement 
H         System,  because  of  the  language  in  Section  I96II,  referred 
to  in  item  (1),  and  regardless  of  the  San  Francisco  Charter 
Sections  and  Article  3,  Part  I  of  the  Municipal  Code,  which 
would  have  permitted  them  to  become  merabers  here. 

'         "Section  I96II  of  the  Education  Code  was  amended  in  the  1955 
regular  session  of  the  Legislature,  by  Assembly  Bill  98O. 
As  stated  above,  this  bill  was  passed  by  the  Legislature, 
signed  by  the  Governor  in  due  course,  and  now  is  effective 
as  an  emergency  measure.   The  prohibition  against  retirement 

i         membership  was  stricken  from  Section  I96II.   Persons 

employed  in  San  Francisco  Centers  and  previously  excluded 

5         became  members  of  this  system  forthwith. 
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"(Soction  19611.3,  as  added  to  the  codo,)  would  grant 
credit  for  prior  service  without  contributions  from  mem- 
bers, and  would  base  the  allowance  on  the  average  salary 
earned  in  195i4--55,  instead  of  during  the  highest  five  con- 
secutive years  of  service,  as  in  our  charter.   The  question 
arises  as  to  whether  this  legislation  In  the  Education  Code 
governs,  as  to  (a)  prior  service  credit  and  (b)  benefit  form- 
ula, or  whether  amendment  to  the  San  Francisco  Retirement 
Law,  whether  to  the  charter  or  the  Retirement  Ordinance,  is 
necessary  with  respect  to  (a),  and  whether  the  present  clear 
charter  provisions  as  to  (b)  would  govern.   In  your  Opinion 
No.  671,  'prior  service'  vjas  interoreted  to  include  service 
rendered  prior  to  the  date  upon  which  a  particular  section 
of  miscellaneous  members  became  effective,  such  as  persons 
employed  under  a  temporary  Civil  Service  status,  provided 
the  Supervisors  so  defined  it  for  Soction  165  members.   In 
groups  such  as  temporary  employees,  legislation  by  the 
Supervisors  was  considered  to  be  necessary  to  give  credit 
for  such  service,  but  credit  was  granted  only  on   the  con- 
dition that  the  employees  waive  their  rights  under  the 
charter  orovlsion  giving  prior  service  credit  without  employ- 
ee contributions,  and  elect  instead  to  contribute  according 
to  what  they  would  have  paid  had  ho  been  a  member  throughout 
the  period. 

"The  question  aris«s  as  to  whether  the  procedures  applied 
to  the  temporary  service,  should  be  followed  in  connection 
with  Child  Care  Center  service,  or  whether,  Indeed,  the  leg- 
islative action  governs,  giving  credit  for  such  prior  serv- 
ice without  contributions  from  the  member,  and  without 
action  of  the  Supervisors.  .  .  . 

^;-  -;;-  -;;-  ^.t  -Yc 

"You  are  requested,  therefore,  to  give  your  opinion  on  the  follow- 
ing two  questions: 

"(a)  whether  the  provisions  of  new  Section  19611,3  of  the 
Education  Code  governs,  and,  therefore,  whether  the  Retire- 
ment Board  must  proceed  with  giving  credit  for  service 
rendered  by  these  Child  Care  Center  employees  prior  to  the 
effective  date  of  Section  I96II.3,  without  contributions  on 
their  part,  or 

"(b)  whether  the  charter  provisions  have  precedence  over  the 
legislative  action,  as  far  as  the  San  Francisco  City  and 
Co\inty  Employees'  Retirement  System  is  concerned,  and,  there- 
fore, whether,  the  Board  of  Supervisors  must  act  with  respect 
to  this  prior  service,  in  the  same  manner  that  their  action 
was  required  in  connection  with  the  temporary  employees,  which 
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was  in  accordance  with  your  Opinion  No.  67I.   If  tho  Super- 
visors do  act  in  that  manner,  thoy  then  would  havo  to  decide 
whether  prior  service  contributions  would  bo  required  of 
these  Child  Care  Center  employees,  as  a  condition  for  credit." 

OPINION 

Section  19611  of  the  Education  Codo  as  adopted  in  19k.3   provided  as 
follows: 

"§19611.  No  person  employed  in  a  child  care  center 
under  tho  provisions  of  this  chapter  shall  be  deoraod  to  bo 
a  person  employed  by  a  school  district  in  a  position  requir- 
ing certification  qualifications  or  employed  in  a  status 
requisite  for  membership  in  the  State  Teachers'  Retirement 
System  or  district  retirement  system,  or  an  employoo  sub- 
ject to  the  provisions  of  Article  5  of  Chapter  I3  of  Divi- 
sion 7  of  this  codo." 

It  will  be  noted  that  this  section  in  effect  provided  that  no  ocrson 
employed  in  a  Child  Care  Conter  should  be  deemed  employed  by  a  school 
district  in  the  status  requisite  for  membership  in  a  district  retire- 
ment system* 

You  stated  in  your  request  that  in  view  of  this  section  of  the  Educa- 
tion Code  persons  employed  in  the  Child  Care  Centers  established  by 
tho  San  Francisco  Unified  School  District  heretofore  have  been 
excluded  from  membership  in  the  San  Francisco  City  and  County 
Employees'  Retirement  System.   V'ero  it  not  for  this  exclusion  such 
persons  heretofore  would  have  been  permitted  to  become  members  of  our 
Retirement  Sj^stem  londer  the  provisions  of  Section  165.2(A)  of  the 
Charter,  and  Section  200(c),  (f),  (k)  as  well  as  Section  221(a),  (b), 
(c)  of  Article  3,  Part  I  of  tho  San  Francisco  Municipal  Code, 

At  tho  last  session  of  the  Legislature  this  section  of  the  Education 
Code  was  amended  and  Section  I96II.3  was  added,  both  becoming  effective 
as  of  July  1,  1955»  so  as  to  now  read  as  follows: 

"19611.   Each  person  employed  by  a  school  district  in 
a  child  caie  conter  under  the  provisions  of  this  chapter  shall 
bo  deemed  for  all  purposes,  including  retirement,  to  bo  a 
person  employed  by  the  school  district  in  a  position  not  re- 
quiring certification  qualifications,  except  that  ho  shall 
not  be  subject  to  the  provisions  of  Article  5  of  Chapter  13 
of  Division  ?  of  this  code." 
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"19611.3.   Any  city,  county,  or  city  end  coimty 
charter  provision  to  the  contrary  notwithstanding, 
each  person  employed  by  a  school  district  on  the  date 
this  section  becomes  operative  who  was  thcrctcforo 
excluded,  solely  by  reason  of  the  provisions  of 
Section  I96II  in  effect  prior  to  that  date,  from 
membership  in  any  retirement  system  in  which  the  dis- 
trict participates  or  to  which  it  contributes  for  the 
purpose  of  oroviding  retirement  rights  and  benefits 
for  employees  of  the  district  not  employed  in  a  status 
requisite  for  membership  in  the  State  Teachers'  Retire- 
ment System,  shall  become  a  member  of  the  retirement 
system  from  which  he  was  so  excluded,  on  the  date  this 
section  becomes  operative.  Every  such  member  shall 
be  entitled  to  credit  for  service  in  child  care  centers 
rendered  crior  to  July  1,  1955*  ^-nd  before  ho  became  a 
member  of  the  system,  in  the  same  manner  as  if  he  had 
not  theretofore  been  excluded  from  membership  In  the 
retirement  S3'-stcm,  except  that  he  shall  not  be  required 
to  make  any  contributions  to  the  retirement  system  in 
respect  to  such  service  rendered  prior  to  his  member- 
ship, and  all  contributions  necessary  to  provide  benefits 
on  account  of  such  service  shall  be  paid  to  the  retirement 
system  by  the  school  district  by  which  the  member  is 
employed.   For  the  purpose  of  computing  benefits  for 
services  rendered  prior  to  July  1,  1955*  ?^s  provided  In 
this  section,  the  average  monthly  salary  earned  by  such 
emplovee  in  the  Fiscal  Year  195'4--55  shall  be  used. 

The  provisions  of  this  section  shall  not  be 
applicable  to  any  r)crson  whose  service  for  the  district 
has  been  brought  under  the  coverage  of  the  old  ago  and 
survivors  insurance  provisions  of  the  Social  Security 
Act,  \Hiless  all  nonccrtif icated  employees  of  the  district 
are  xinder  such  coverage." 

Under  this  amendment  persons  employed  in  Child  Care  Centers  are  no 
longer  prohibited  from  becoming  members  of  any  retirement  system  in 
which  their  school  district  participates  -  and  hence,  as  you  have 
indicated,  such  persons  employed  in  San  Francisco  Centers  became  mem- 
bers of  our  Retirement  System  Immediately  upon  the  effective  date  of 
this  legislation. 

Now  you  ask  whether  the  provisions  of  the  new  section,  19611,3  of  the 
Education  Code,  control  insofar  as  concerns  the  granting  cf  "prior 
service"  credit  (i.e.,  prior  to  July  1,  1955)  to  persons  employed  in 
the  San  Francisco  Child  Care  Centers,  and  insofar  as  concerns  whether 
or  not  contributions  shall  be  required  on  their  part. 
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In  this  connection  Section  19611,3  of  the  Education  Code  provides  in 
part  as  follows: 

"Every  such  member  shall  bo  entitled  to  credit  for 
service  in  child  care  centers  rendered  prior  to 
July  1,  1955 J  '-nd  before  ho  became  a  member  of  tho 
system,  in  the  same  manner  as  if  he  had  not  thereto- 
fore been  excluded  from  membership  in  the  retirement 
system,  except  that  he  shall  not  bo  required  to  mako 
any  contributions  to  the  retirement  system  in  respect 
to  such  service  rendered  prior  to  his  membership,  and 
all  contributions  necessary  to  provide  benefits  on 
account  of  such  service  shall  bo  paid  to  tho  retirement 
system  by  tho  school  district  by  which  the  member  is 
employed," 

Tho  creation  of  a  pension  or  retirement  system,  such  as  our  San 
Francisco  City  and  County  Employees'  Retirement  System,  is  a  munic- 
ipal affair  and  the  determination  of  who  may  be  included  as  a  member 
and  what,  if  any,  contribution  shall  bo  mado  by  such  a  member  is 
strictly  a  "municipal  affair"  and  cannot  be  directed  or  dictated  by 
State  law.   Buttcrworth  v.  Boyd,  (1938)  12  Cal .  2d  li+O,  li).?;  Klonch 
V.  Board  of  Pension  Fund  Commrs.,  (1926)  79  Cal.  App.  I7I,  179, 

So  here,  persons  employed  in  San  Francisco  Child  Care  Centers  have 
been  included  as  members  of  our  San  Francisc®  Retirement  System  since 
July  1,  1955,  because  our  Charter  and  ordinances  permit  of  their 
inclusion  as  such  mombers,  and  not  because  of  any  requirement  by 
State  law.  This  same  general  principle  is  applicable  in  connection 
with  the  granting  to  such  employees  of  "prior  service"  credit,  i.e., 
credit  prior  to  July  1,  1955 • 

Section  19611.3  of  the  Education  Code  cannot  require  our  Retirement 
System  to  grant  "prior  service"  credit  herein,  with  or  without  con- 
tributions from  the  employee.  Whether  "prior  service"  credit  is  to 
be  granted  at  all  to  such  employoes,  and  if  so  granted  whether  con- 
tributions are  to  be  required  of  them  as  a  condition  for  such  credit, 
is  a  matter  governed  strictly  by  our  Charter  and  ordinancos  ennctcd 
by  our  Board  of  SuDorvlsors  loursuant  thereto.  The  authority  of  tho 
Board  of  Supervisors  to  act  in  matters  of  "prior  service"  credit  is 
covered  by  my  opinion  to  you  dated  March  9,  1953>  No*  67I,  and  by  my 
opinion  to  the  Board  of  Supervisors  dated  March  5>  1955,  No,  797. 

Thus,  in  answer  to  your  first  inquiry,  you  are  advised  that  Section 
19611,3  of  the  Education  Code  does  not  control  insofar  as  concerns 
the  granting  "prior  service"  credit  to  persons  employed  in  the  San 
Francisco  Child  Care  Centers,  or  insofar  as  concerns  tho  determina- 
tion as  to  whether  contributions  shall  or  shall  not  be  required  on 
tho  oart  of  such  employees.   These  are  matters  for  the  determination 
of  our  Board  of  Supervisors,  as  has  boon  previously  indicated. 


Opinion  No.  1006 
Oct.  31,  195^ 
Page  6. 

You  next  ask  whothor  the  provision  of  the  now  Section  I96II.3  of  the 
Education  Code  controls  insofar  as  it  provides  for  a  "benefit  form- 
ula" based  on  the  average  monthly  salary  earned  by  a  member  of  the 
fiscal  year  195i4.-^F~a3  follows; 

"For  the  purpose  of  computing  benefits  for  services  rendered 
prior  to  July  1,  1955j  QS  provided  in  this  section,  the 
average  monthly  salary  earned  by  such  employee  in  the 
Fiscal  Year  195i^.-55  shall  be  used." 

Persons  employed  in  the  San  Frmcisco  Child  Care  Centers  come  under 
the  provisions  of  Section  16^.2  of  our  Charter,  in  connection  with 
retirement  matters.   This  section  establishes  a  "benefit  formula" 
based  upon  the  average  monthly  salary  earned  by  a  member  during  any 
five  consecutive  years  of  credited  service  as  follows: 

(SECTION  165.2.  (A))  ".  .  .'Average  final  compensation' 
shall  mean  the  average  monthly  compensation  earned  by  a 
member  during  any  five  consecutive  years  of  credited 
service  in  the  retirement  system  in  which  his  average 
final  compensation  is  the  highest,  excluding  that  part 
of  such  remuneration  which  exceeds  ^500.00  per  month, 
unless  the  board  of  supervisors  shall  otherwise  provide 
by  ordinance  enacted  by  three-fourths  vote  of  all  members 
of  the  board." 

For  the  reasons  heretofore  related  in  connection  with  our  discussion 
on  "prior  service"  credit,  the  establishment  of  a  "benefit  formula" 
for  bity  service  (in  this  case  concerning  itself  with  service  prior 
to  July  1,  1955)  is  strictly  a  "mimicipal  affair"  and  therefore  our 
Charter  orovision,  supra,  which  sets  forth  a  "benefit  formula"  based 
upon  the  average  monthly  compensation  earned  by  a  member  during  any 
five  consecutive  years  of  credited  service  is  controlling. 

Hence,  in  answer  to  your  final  inquiry,  you  are  advised  that  Section 
19611.3  of  the  Education  Code  does  not  control  insofar  as  concerns  a 
determination  of  the  method  of  computing  benefits  for  services 
rendered  prior  to  July  1,  1955 • 

You  are  thus  advised  in  connection  with  your  inquiry  as  submitted. 

Respectfully  submitted, 

NSW/V'FB  DION  R.  HOLM 

City  Attorney 
To:  Mr.  Ralph  R.  Nelson 
Consulting  Actuary 
Retirement  Board 
San  Francisco  City  and  County 

Employees'  Retirement  System 
lj.60  McAllister  Street 
San  Francisco  2. 
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OPINION  NO.  1007 

November  1,  1955 

SUBJECT:   RETIREIIEl^fT  SYSTEl^i;  VALIDITY  OF  ELECTION  TO  ALLa-; 

CONTRIBUTIONS  TO  REIIAIN  UNDER  CHARTER  SECTION  l65,2, 
SUED.  P,  EXECUTED  AFTER  TEF:IiINATION  OP  EMPLOYIXUT  IN 
DEPARTMENT  OP  ELECTRICITY,  BUT  ^HILE  A  TEACHI.R  IN 
SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT;  PRESENT  klJD 
FUTURE  RI&rlTS  UNDER  SUED.  F;  HAROLD  L.  GERBER. 

Dear  Sir: 

This  vjill  acknoviledge  receipt  of  your  request  for  opinion 
as  follows: 

R  E  Q.  U  E  S  T 

"The  Retirement  Board,  at  its  regular  meeting  on 
rednesda^',  August  31»  1955»  has  directed  that  the  pertinent 
facts  connected  ^ith  the  membershiiD  of  Farold  L.  Gerber, 
member  No.  l|7il-5>  Inspector  in  the  Department  of  Electricity 
and  Teacher  in  the  Adult  Program  of  the  San  Francisco 
Unified  School  rjistrict,  be  recited  to  you,  and  that  your 
opinion  be  requested  on  certain  questions  arising  as  a 
result  of  r:r.  Gerber'  s  emplojinent. 

"The  following  facts,  therefore,  are  submitted: 

"(1)   llr.  Gerber  first  became  a  member  of  the  San 
Francisco  City  and  County  Employees'  Retirement  System 
effective  Harch  1,  192ti.,  as  an  Inspector  in  the  Depart- 
ment of  Electricity. 

"(2)   On  February  I^.,  1930,  he  ^'as  employed  by  the  San 
Francisco  Unified  School  ^^istrict  as  a  Teacher  in  the 
'Evening  School'  in  the  Horace  imnn  School. 

"(3)   On  May  l\.,    1931.  i'^r*  Gerber  terminated  his  employ- 
ment vith  the  City  and  County  and  the  Unified  School 
District  and  his  contributions  were  refunded  to  him  at  his 
request,  thereby  terminating  his  membership  in  the  Retire- 
ment System. 

"(L|.)   On  July  1,  1932  he  was  re-employed  in  the  Depart- 
ment of  Electricity,  his  membership  in  the  Retirement 
System  becoming  effective  on  that  date. 

"(5)  lir.  Gerber,  on  July  29,  1932,  elected  not  to 
redeposit  the  contributions  x-ithdraTTi  on  May  Ij.,  1931» 
and  therefore  his  renewed  membership  in  the  Retirement 
System  became  effective  July  1,  1932. 
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"(6)   On  December  Ij.,  I9J4.6,  Mr.  Gerber  was  dismissed 
from  the  position  of  Chief  Inspector,  Department  of 
Electricity,  and  he  appealed  to  the  Civil  Service  Comraission 
viithin  the  thirty  day  Charter  limitation  for  a  revlevj  of 
his  dismissal,  and  as  a  result  the  Civil  Service  Commission 
changed  his  dismissal  to  that  of  'suspension.' 

"(7)  On  February  I8,  19lj.7,  lir,  Gerber  received  a 
temporary  appointment  as  Evening  School  Teacher,  vhich 
was  subsequently  changed  to  Probationary  Teacher  as  of 
the  same  date. 

"(8)   On  July  2,  19ij-7,  the  suspension  from  his 
position  as  Chief  Electrical  Insr)ector  in  the  Department 
of  Electricity  vras  lifted  and  subsequently  Mr.  Gerber 
resigned.  Lt   the  time  of  his  resignation  he  was  a  member 
under  Section  16^.2  and  as  a  member  with  over  ten  years 
of  service  had  the  right,  under  Section  165.2  (F)  of  the 
Charter,  to  elect  to  allovT  his  accumulated  contributions 
to  remain  in  the  Retirement  Fund  and  to  receive  benefits 
only  as  provided  in  Section  165.2  (P). 

"(9)   On  September  2,  19l|7,  he  exercised  his  right 
to  leave  his  accumulated  contributions  in  the  Retirement 
System  on  a  form  provided  by  the  Retirement  Office.  This 
election  was  accepted  by  the  Retirement  System  in  the 
absence  of  any  knowledge  that  J'r.  Gerber  was  then  employed 
as  a  Teacher  with  the  San  Francisco  Unified  School  District. 

"(10)   On  February  ij.,  19^8,  Ilr.  Gerber' s  services  as 
a  Teacher  were  discontinued. 

"(11)   In  October,  195li  he  was  re-employed  as  a 
Teacher  in  the  Adult  Training  Program  of  the  Unified 
School  District,  I'hlle  still  a  member  of  the  Retirement 
System, 

"(12)   On  February  28,  1952,  he  resigned  his  teaching 
position,  no  contributions  had  been  deducted  from  his 
salary  warrants  i-'hile  employed  in  this  capacity,  but  a 
letter  dated  February  29,  1952,  requesting  that  the  School 
Department  make  deductions  for  contributions  into  the 
Retirement  System  was  sent  withotit  the  too^iedge  that 
Kr.  Gerber  had  resigned  the  Previous  day, 

"(13)  A  form  giving  Fr.  Gerber  the  privilege  of 
election  to  allow  his  accumulated  contributions  to  remain 
in  the  Retirement  System  was  mailed  to  1916  Rockdale  ^'rlve. 
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San  Francisco,  California,   This  form  was  returned  to 
the  Retirement  Office  on  Hay  13,  1952,  with  a  notation 
thereon,  'Returned  for  Better  Address,  No  Such  Street 
dumber.'   Subsequently  it  was  determined  that  the  correct 
address  should  have  been '9l6  Rockdale  Thrive,  San  Francisco, 
California,' 

"Hk)     As  of  Januar^^  31,  1953,  i'ir.  Gerber' s  membership 
was  terminated,  a  warrant  was  clrax'n  for  his  accumulated 
contributions  in  an  amount  of  v2,919.2i^.,  Mr.  Cer'oer  was 
advised  that  the  warrant  had  been  drawn  and  was  available 
at  the  Retirement  System  Office,  enc'  that  his  membership 
in  the  Retlrenent  System  was  terminated.   The  warrant  was 
not  accepted  by  I-r,  Gerber  and  it  was,  therefore,  returned 
to  the  Controller,  where  it  is  being  held. 

"The  questions  before  the  Retirement  Board  are: 

"(1)  ''hether  or  not  Ilr.  Gerber' s  election  vinder 
Section  165.2  (F)  is  legally  valid  inasmuch  as  at  the 
time  he  made  this  election  he  was  employed  in  the  San 
Francisco  Unified  School  i^lstrict  as  a  Teacher  in  the 
'Night  School  Program.' 

"(2)   Has  T'r.  Gerber  any  further  legal  rights  of 
election  \inder  Section  165.2  (F)  to  allow  his  accumulated 
contributions  to  remain  in  the  Retirement  Fund  and  to 
receive  benefits  only  as  provided  in  Section  165.2  (F)?" 

OPINION 

The  essential  facts  insofar  as  your  inqviiries  are  concerned 
are  as  follows: 

1,  Mr.  Gerber' s  membership  in  the  Retirement  System  dates 
from  July  1,  1932,  when  he  r^as  re-employed  in  the  department  of 
Electricity. 

2,  On  February  l8,  I9I4.7  Fr.  Gerber  received  a  temporary 
appointment  as  an  evening  school  teacher  with  the  San  Francisco 
Unified  School  Pistrict,  which  appointment  was  later  changed  to  a 
probationary  teacher  as  of  the  same  date. 

3,  On  or  about  July  2,  19^1-7  !>•  Gerber  resigned  from  his 
position  with  the  City  es  Chief  Electrical  Inspector,  Department  of 
Electricity,  and  at  the  time  of  his  resignation  he  vias  a  member  of 
the  Retirement  System  \inder  Section  165.2  of  the  Charter,  with 
over  ten  years  of  service. 
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i^.,   on  September  2,  19^7  he  purportedly  filed  an  election 
to  allow  his  accvunulated  contributions  to  remain  in  the  Retirement 
System  under  Section  165.2  (P)  of  the  Charter  in  the  li^ht  of  his 
ten  years  of  service  with  the  City  and  County  of  San  Frencisco,  and 
to  receive  benefits  only  as  provided  in  Section  165.2  (P)  of  the 
Charter.   This  purported  election  was  filed  at  the  office  of  the 
Retirement  System  without  the  Retirement  System  then  being  actually 
avare  of  the  fact  that  Nr.  derber  at  that  verj   same  time  was 
employed  as  a  teacher  with  the  San  Francisco  Unified  School  District, 

5,  On  February  I).,  19i+6  Fr,  Gerber's  services  as  a  teacher 
with  the  San  Francisco  Unified  School  district  (which  had  continued 
from  February  l8,  1914-7)  were  discontinued, 

6,  On  October  1,  1951  i'r.  Gerber  was  again  employed  as  a 
teacher  in  the  Adult  Training  Program  of  the  San  Pr?ncisco  Unified 
School  district,  in  which  position  he  continued  to  serve  until  he 
resigned  therefrom  on  February  28,  1952, 

7,  The  Retirement  System  did  not  ascertain  that  Mr.  Gerber 
was  working  with  the  San  Francisco  Unified  School  District  from 
February  lo,  1914-7  through  February  I4.,  19l4-&»  or  from  October,  1951 
through  February  28,  1952  until  on  or  about  February  29,  1952  when 

a  letter  was  sent  the  School  Department  requesting  that  deductions 
be  made  for  iir.  Gerber's  contributions  as  moneys  due  to  the  Retirement 
System.   Mr.  Gerber  had  resigned  from  his  oosition  ''dth  the  School 
department  the  day  before,  end  hence  no  deductions  had  been  made  by 
the  School  Department  from  lir,  Gerber's  salary  for  retirement  purposea 

8,  'le  are  informed  that  on  or  about  i:ay  12,  1952  the 
Retirement  System  voluntarily  sent  Mr,  Gerber  a  form  under  which  he 
might  elect  to  exercise  the  privilege  of  allowing  his  contributions 
to  remain  with  the  Retirement  System,  under  Section  165.2  (F)  of  the 
Charter,  which  was  mailed  to  "1916  Rockdale  Drive,  San  Francisco, 
California,"  This  form  was  returned  to  the  Retirement  office  on 

Hay  13,  1952,  with  the  notation  thereon,  "returned  for  better  address. 
No  such  street  number."   Subsequently  It  was  c'etermlned  that  the 
correct  adc'ress  should  have  been  "916  Rockdale  "^rive,  San  Francisco, 
California," 

The  first  question  you  ask  is  T'hether  IT.  Gerber's  purported 
election  of  September  2,  1914-7  to  leave  his  accumulated  contributions 
remain  in  the  Retirement  fund  under  Section  l65,2  (P)  of  the  Charter, 
was  legally  valid  inasmuch  as  at  the  time  he  attemr)ted  to  make  this 
election  he  was  em.ployed  b^  the  San  Francisco  Unified  School  District 
as  a  teacher  in  the  night  school  program. 
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Teachers  in  the  San  Francisco  Unified  School  fiistrict  are 
members  of  the  City  and  County  of  San  Francisco  Employees'  Retire- 
ment System.   (§§l65(a);  165, 2(H)(2)  of  the  Charter.) 

The  ri^ht  of  a  member  entitled  to  be  credited  vith  ten  years 
service  to  elect  to  leave  his  accumulated  contributions  to  remain  in 
the  Retirement  System  is  granted  by  Section  165«2(F)  of  the  Charter 
under  the  following  conditions: 

"SECTION  165.2  (P)   Should  any  miscellaneous 
member  cesse  to  be  emiDloj^ed  as  such  a  member,  through 
any  cause  other  than  death  or  retirement,  all  of  his 
contributions,  xdth  interest  crec'ited  thereon,  shall 
be  refunded  to  him  subject  to  the  conditions  prescribed 
by  the  Board  of  Supervisors  to  cover  similar  termina- 
tions of  employment  and  re -employment  vith  and  vithout 
re-deposits  of  vithdrai'n  accumulated  contributions  of 
other  members  of  the  retirement  system,  provided  that 
if  such  member  is  entitled  to  be  credited  ^-'ith  at  least 
ten  years  of  service,  he  shall  have  the  right  to  elect, 
without  right  of  revocation  and  Tdthin  90  days  after 
said  termination  of  service,  or  if  the  termination  was 
by  lay-off,  90  days  after  the  retirement  board  determines 
the  termination  to  be  permanent,  T'hether  to  allow  his 
accumulated  contributions  to  remain  in  the  retirement 
fund  and  to  receive  benefits  only  as  provided  in  this 
paragraph.   Failure  to  make  such  election  shell  be 
deemed  an  irrevocable  election  to  withdraw  his  acc\imulated 
contributions.   ..." 

It  will  be  noted  that  the  right  of  election  is  only  granted 
"should  any  miscellaneous  member  cease  to  be  employed  as  such  a 
member,  through  any  cause  other  than  death  or  retire.nent"  —  and 
then  the  election  must  be  exercised,  without  ri^ht  of  revocation, 
"within  90  days  after  said  terminrtion  of  service, "  and  "failure 
to  make  such  election^^~shall  be  deeraed  an  irrevocable  election  to 
withdraxi  the  accumulated  contributions. 

From  the  hereinbefore  stated  facts,  it  appears  that  on 
September  2,  191+7  T''hen  It.  C-erber  sought  to  elect  to  leave  his 
accumulated  contributions  with  the  retirement  System  under  the 
provisions  of  Section  165.2  (P)  of  the  Charter,  he  had  not  then 
ceased  to  be  employed  as  such  a  miscellaneous  member  of  the  Retire- 
ment System  —  rather,  he  then  still  retained  his  membership  in  the 
Retirement  System  as  a  teacher  ^'ith  the  San  Francisco  Unified  School 
district  through  the  year  1914?  and  thereafter.   Mr.  Gerber,  still 
being  a  member  of  the  Retirement  System  at  the  time  of  the  purported 


Opinion  No.  100? 
November  1,  19^5 
Page  6. 

exercise  of  option,  had  no  right  to  exercise  the  same  under  the 
limitation  provided  and  contained  in  Section  165»2(P)  of  the  Charter 
—  hence,  his  purported  exercise  of  such  a  right  on  September  2,  19l]-7 
was  a  void  and  meaningless  act. 

The  first  time  Mr.  Gerber  might  have  made  a  proper  election 
to  leave  his  accumulated  contributions  with  the  Retirement  System 
under  Section  165.2  (P),  was  after  he  resigned  as  a  teacher  on 
Februarj^  I4.,  19i|-8»   He  did  not  make  an^"-  such  election  at  that  time. 
Thereafter,  he  again  became  employed  with  the  San  Francisco  Unified 
School  Pistrict  in  the  Adult  Training  Program  in  October,  195l>  S-nd 
served  in  such  capacity  until  he  resigned  therefrom  on  February  26, 
1952.  Under  normal  circumstances  such  latter  severance  I'ould  have 
afforded  Mr.  Gerber  an  opportunity  to  elect  to  leave  his  accumulated 
contributions  vjith  the  Retirement  System  under  Section  l65»?  (F) 
of  the  Charter,   ^^e  did  not  make  any  such  election  at  this  time 
either.   The  fact  that  the  Retirement  System  on  or  about  May  IP, 
1952  unsolicitedly  endeavored  to  send  I''^r.  Gerber  a  form  that  he  might 
use  to  exercise  such  an  option,  and  that  the  form  vas  sent  to  the 
vrong  address,  is  of  no  avail  to  Mr.  Gerber  -  for  the  Retirement 
System  vas  under  no  duty  or  obligation  to  send  this  form,  it  vies  a 
mere  volunteered  effort.   The  obligation  was  upon  Mr.  Gerber  to  see 
that  his  election  was  dnlj   made  within  the  period  allowed  by  the 
Charter,  as  upon  his  failure  so  to  do,  it  would  be  deemed  that  an 
irrevocable  election  was  made  to  vrithdraw  his  accumulated  contri- 
butions. 

Hence,  in  answer  to  your  first  inquiry,  you  are  advised 
that  a  purported  exercise  of  right  of  election  on  September  2,  19i|-7 
was  not  made  in  conformity  with  the  requirements  of  Section  165.2  (F) 
of  the  Charter,  and  was  therefore  void  and  of  no  avail. 

You  next  ask  whether  Mr.  Gerber  has  any  further  right  of 
election  under  Section  165.2  (F)  of  the  Charter  to  allow  his 
accumulated  contributions  to  remain  in  the  Retirement  f\and.   The 
answer  to  this  must  be  in  the  negative,  as  the  time  for  exercising 
the  right  of  election  under  his  last  emplojrment  with  the  San 
Francisco  Unified  School  district  expired  90  days  from  February  28, 
1952. 

You  are  thus  advised  in  connection  with  the  inquiries  as 


submitted. 


Respectfully  submitted. 


Dion  R.  HOLM 
NSvy^FB  City  Attorney 

TO:  IRA  L.  THOI  PSON,  Secretary, 
Retirement  System  Eoard 
lj.60  McAllister  Street 
San  Francisco  2 


OPINION  NO.  10C8 
November  1,  1955 


SUBJECT:   ZONING,  FIRST  RESIDENTIAL  DISTRICT  IN  WHICH  A  QUARRY 
IS  PERMITTED,  CAN  PERMIT  FOR  CONSTRUCTION  OF  ROCK 
CRUSHING  AND  SCREENING  PLANT  BE  GRANTED  AS  TO  SAME 
SITE? 


Dear  Sir: 


I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 


"The  Department  of  City  Planning  has  received  a  peti- 
tion signed  by  a  number  of  residents  and  property  owners 
in  the  area  adjacent  to  the  rock  quarry  of  Chas.  L. 
Harney,  Inc.  at  Sixth  Avenue  and  Locksley.  The  petition 
is  enclosed  herewith  for  your  information.  Please  re- 
turn it  to  us  for  filing. 

"This  quarry  is  in  a  First  Residential  District. 
The  petition  is  in  protest  to  the  operation  of  a  rock 
crushing  plant  and  rock  screening  machinery,  and  urges 
this  Department  to  disapprove  as  to  zoning  the  applica- 
tion for  a  permit  to  construct  concrete  foundations  for 
a  'Temporary  Portable  Plant.' 

"V/e  interviei\red  Mr.  Harney,  in  order  to  ascertain  the 
nature  of  the  operation,  and  he  stated  that  the  machinery 
is  already  in  place,  but  is  not  in  operation,  pending  ap- 
proval of  the  permit.  We  requested  him  to  make  a  written 
statement  as  to  the  nature  of  the  proposed  operation,  a 
copy  of  which  is  enclosed  herewith.   Du.ring  our  conver- 
sation vjith  Mr.  Harney,  he  said  that  operation  of  the 
'screening  equipment'  will  involve  crushing  of  the  rock. 

"In  the  past,  this  type  of  operation  has  always  been 
considered  here  as  a  Heavy  Industrial  use,  under  the  pro- 
visions of  Art.  I,  Sec.  6,  Item  2?  of  the  City  Planning 
Code. 

"There  is  no  precedent,  as  far  as  we  know,  for  the 
operation  of  a  rock  crushing  plant  on  the  site  of  a  quarry 
in  a  residential  district,  as  a  necessary  or  usual  inci- 
dent to  the  excavation  and  removal  of  material  therefrom. 
Your  opinion  is  therefore  respectfully  requested,  in  order 
that  we  may  be  guided  in  the  present  instance  and  in  any 
future  similar  cases,  should  such  arise,  as  to  whether  the 
proposed  operation  is  a  permitted  use  under  the  City 
Planning  Code." 
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The  petition  you  refer  to  states: 


"We,  the  undersigned,  are  residents  and  property 
owners  In  the  area  adjacent  to  the  rock  quarry  created 
by  the  Chas .  L.  Harney  Company  at  Sixth  Avenue  and  Locks - 
ley  (betv/een  Klrkham  and  Laxvton  Streets).  This  quarry  is 
situated  in  a  second  class  residential  area,  and  has  been 
an  eyesore  and  blight  to  our  neighborhood  for  many  years. 
The  Company  has  used  the  pretext  of  'grading  the  property 
to  improve  it'  as  an  excuse  for  being  permitted  to  con- 
tinue the  quarrying  of  rock  at  this  location. 

"Du-ring  the  past  week  high  tension  vjires  were  stnmg 
into  the  quarry,  and  elaborate  concrete  foundations  were 
installed  to  accommodate  a  rock  crusher.  The  rock  crusher 
was  brought  to  the  site  and  set  up  on  Thursday,  October  13^ 
1955.  Other  concrete  foundations  at  the  site  indicate 
that  other  mechanical  equipment  is  due  to  be  installed  at 
this  location. 

"We  were  informed  by  the  San  Francisco  Central  Permit 
Bureau  (Mr.  Franklin)  on  October  14,  1955.  that  the  Chas. 
L.  Harney  Company  has  applied  for  a  permit  to  be  allowed 
to  install  a  'temporary,  portable  plant'  at  this  location. 

"We  wish  to  hereby  vigorously  protest  the  issuance 
of  any  permit  which  v/ill  allov;  the  installation  of  such 
a  rock  crushing  plant,  either  temporary  or  permanent. 
The  quarrying  operations  have  already  caused  us  untold 
misery  and  damage  to  our  property.  Our  homes  and  gardens 
are  grimy  with  red  rock  dust;  it  is  impossible  to  keep  the 
interiors  clean  because  of  the  dust;  freshly  laundered 
clothes  are  soiled  on  the  lines;  our  streets  are  rutted 
and  gouged  by  heavy  trucks  and  equipment;  our  children 
are  endangered  on  the  streets  by  these  heavy  vehicles; 
the  health  of  many  of  us  is  impaired  by  having  to  breathe 
the  dust  and  fumes  from  this  unsightly  quarry  at  our  front 
doors . 

"We  believe  that  the  installation  of  a  rock  crusher 
in  this  residential  area  of  highly  taxed  property  is  a 
direct  violation  of  the  City  Zoning  Ordinance.  We  ask  that 
issuance  of  the  aforementioned  permit  be  denied,  and  if  a 
hearing  is  to  be  held  on  the  matter  \ie   request  that  we  be 
notified  where  and  when  it  is  to  be  held  so  that  we  may 
appear  and  voice  our  protests." 
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The  written  statement  from  Mr.  Harney  states: 

"It  has  been  called  to  our  attention  that  under  date 
of  October  l4,  1955,  a  group  of  residents  near  our  quarry 
located  at  Sixth  Avenue  and  Locksley  Streets,  San  Fran- 
cisco, filed  a  petition  with  you  objecting  to  our  opera- 
tions at  this  location,  where  we  have  been  v^orking  for 
close  on  to  twenty  years.  In  their  petition  to  you  they 
wish  to  protest  the  issuance  of  a  permit  for  the  opera- 
tion of  a  temporary  rock  crushing  plant. 

"On  last  Friday  one  of  the  officers  of  our  company 
made  a  request  to  the  Department  of  Public  Works,  Building 
Inspection  Department,  for  a  permit  to  construct  the  foot- 
ings for  several  pieces  of  screening  equipment.  This 
application  was  made  after  our  quarry  had  been  visited  by 
a  representative  of  the  Building  Inspection  Department, 
requesting  that  we  go  down  and  apply  for  a  permit  for 
these  foundations.  The  foundations  at  that  time  had 
already  been  constructed.  They  were  built  of  concrete, 
and  they  were  merely  to  place  our  portable  equipment 
upon   We  could  have  used  v/ood  timbers  and  there  would 
not  have  been  any  question  raised  by  the  Building  Inspec- 
tion Department.  Because  of  the  accessibility  of  con- 
crete, we  felt  that  we  would  have  a  more  stable  working 
platform  and  thereby  minimize  any  noise  that  might  come 
through  our  operations . 

"At  the  present  time  we  are  operating  a  quarry  at 
this  location  and  have  been,  as  hereinabove  referred  to, 
for  many  vears  past  under  the  existing  ordinances  of  the 
City  and  County  of  San  Francisco.   Placing  this  equipment 
upon  the  floor  of  the  quarry  is  merely  incidental  to  its 
operation.  This  operation  will  mean  less  noise  than  what 
is  ordinarily  created  by  vrorking  the  quarry  under  the 
present  method. 

"Chas.  L.  Harney,  Inc.  and  its  associates  are  the 
owners  of  this  quarry,  and  are  presently  using  the  material 
for  the  construction  of  two  existing  contracts,  one  with 
the  State  Division  of  Highv;ays  and  the  other  with  the  City 
and  County  of  San  Francisco,  in  which  time  is  of  the  es- 
sence. By  mutual  agreement  with  the  department  heads  of 
both  of  the  above  authorities  this  group  has  reduced  the 
working  days  to  complete  these  contracts  approximately 
ninety  days,  and  this  reduction  in  time  was  partially  based 
upon  the  delivery  of  rock  from  the  Sixth  Avenue  and  Locks - 
ley  Street  location. 


OPINION  NO.  1008 
November  1,  1955 
Page  4 

"The  fact  that  the  area  Is  zoned  by  the  present 
existing  Zoning  Ordinance  as  a  second  class  residential 
area  should  not  be  considered  in  the  matter  of  this  ap- 
plication, because  of  the  fact  that  under  the  present 
City  Ordinance  the  City  has  granted  to  Chas .  L.  Harney, 
Inc.  a  right  to  carry  out  the  operation  of  an  industry  in 
this  area,  namely,  the  operation  of  a  quarry.  The  equip- 
ment being  used  at  this  location  is  of  the  type  that  is 
similarly  used  in  a  quarry,  and  can  be  moved  in  or  out 
v/ithin  a  tv/enty-four  hour  period. 

"It  is  the  contention  of  our  corporation  that  a  per- 
mit to  construct  a  foundation  for  a  portable  structure  in 
this  present  situation  is  not  called  for  by  the  existing 
City  and  County  ordinance.  This  is  based  upon  the  fact 
that  the  controversy  is  over  a  piece  of  portable  con- 
struction equipment  v;hich  is  similar  to  a  pile  driving 
machine,  and/or  a  portable  asphalt  plant  or  a  portable 
concrete  mixer,  or  any  other  type  of  construction  equip- 
ment, including  shovels  or  caterpillars  or  any  other 
tools  incidental  to  the  work. 

"If  this  contention  is  not  in  accord  \-7ith  your  ideas 
of  this  matter,  ne   feel  that  Chas.  L.  Harney,  Inc.  is 
legally  operating  an  industry  v\rithin  an  area  zoned  as  a 
second  class  residential  district,  that  the  mere  con- 
struction of  foundations  that  consist  of  a  total  of  ap- 
proximately ten  yards  of  concrete  which  are  to  be  holding 
a  piece  of  equipment  in  place,  which  is  incidental  to  the 
operation  of  the  quarry,  for  which  the  City  and  County 
of  San  Francisco  has  legally  granted  a  permit. 

"Now,  for  your  advice  and  information  in  connection 
vrith  this  piece  of  equipment,  vje  naturally  cannot  leave 
it  stay  at  this  location  any  great  length  of  time.  It 
is  our  estimate  that  vie   will  have  less  than  two  hundred 
working  days  of  usage  out  of  it  at  this  location,  and  we 
will  undoubtedly  move  it  away  to  another  location  after 
sixty  days  and  then  bring  it  back  again. 

"We  would  like  to  respectfully  impress  upon  you  that 
any  indecision  in  connection  v^/ith  this  matter  is  already 
causing  us  delays,  and  will  delay  further  the  completion 
of  at  least  two  very  important  road  projects  for  which  we 
have  contracts.  "We  earnestly  request  that  you  at  your 
very  earliest  opportunity  approve  the  request  of  the 
Building  Inspection  Department  to  allow  them  to  issue  and 
grant  a  building  permit  to  us  for  the  foundations  which 
are  constructed  at  this  location. 
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"There  Is  one  final  point  v;hich  this  corporation 
would  like  to  explain  to  youj  that  is,  although  we  have 
never  contended  that  v;e  were  grading  this  property  for 
any  particular  purpose,  it  has  always  been  our  conten- 
tion and  still  is  that  we  are  doing  the  quarrying  opera- 
tion at  this  point,  but  realistically,  in  effect,  v;e 
really  are  preparing  the  land  which,  in  the  future,  we 
believe,  will  result  in  some  of  the  most  desirable 
apartment  house  sites  in  the  City  and  County  of  San 
Francisco." 

OPINION 

The  question  posed  is  whether  the  operation  of  the  proposed 
rock  screening  and  crushing  plant  is  a  permitted  use  within  a  dis- 
trict zoned  first  or  second  residential  ujider  the  City  Planning  Code. 
It  is  my  opinion  that  the  City  authorities  would  be  acting  within 
their  rightful  jurisdiction  in  finding  that  this  plant  is  not  a  per- 
mitted vise  in  such  a  district,  and  in  rejecting  the  application  for 
a  permit  therefor. 

Zoning  cannot  be  employed  absolutely  to  prevent  the  opera- 
tion of  a  quarry  (Ex  parte  Kelso,  l47  C.  609;  Hadacheck  v.  Sebastian, 
239  U.  S.  39^) J  but  the  ovmer  of  a  quarry  in  a  residential  district 
can  be  prevented  from  treating  the  product  in  that  place.   (Bassett, 
(  Zoning,  p.  215) 

In  De  Felice  v.  Zoning  Bd.  of  Appeals,  130  Conn.  I5S,  the 
property  owner  operated  a  commercial  sand  pit  in  a  district  zoned 
residential  as  a  non-conforming  use.  Both  before  and  after  the  en- 
actment of  the  zoning  ordinance,  equipment  used  consisted  of  hand 
shovels  and  other  tools,  steam  and  poiver  shovels,  one  dry  classifier, 
one  asphalt  plant,  power  cranes,  horse-drawn  vehicles,  trucks, 
screens  for  sifting  and  grading  sand,  and  other  types  of  sand- 
extracting  equipment  exclusive  of  a  wet  sand  classifier.  Thereafter, 
several  concrete  footings  vjere  constructed  to  be  utilized  in  the 
installation  of  a  wet  sand  classifier,  v;hich  was  mostly  of  steel,  one 
hundred  six  feet  long,  eighty-five  feet  wide  for  part  of  the  dis- 
tance, and  forty  feet  high.  The  v;et  sand  classifier  not  only 
excavated  and  freed  the  sand  of  stones  as  did  the  dry  classifier, 
but  also  washed  an.d  sorted  it  according  to  size,  thus  producing  a 
recognized  commercial  product  of  enhanced  value.  This  extended  new 
operation  was  challenged  as  illegal  under  the  zoning  ordinance.  The 
board  of  zoning  appeals  so  found.   The  Connecticut  Supreme  Court 
L  held  that  the  board  of  zoning  appeals  properly  found  that  this  ex- 
"  tended  operation  v;as  a  departure  from  the  original  non-conforming  use 


OPINION  NO.  1008 
November  1,  1955 
Page  6 

and  violated  the  zoning  ordinance.  It  affirmed  this  determination 
by  the  board  of  zoning  appeals . 

I  am  advised  that  the  equipment  in  question  is  not  to  be 
employed  for  the  purpose  of  extracting  or  severing  the  rock  from 
its  natuj?al  formation  but  rather  for  the  purpose  of  processing  and 
treating  the  rock,  after  it  is  extracted  and  severed,  by  screening 
and  crushing  same  and  thus  creating  a  recognized  comraerclal  product 
of  enhanced  value. 

Article  I,  Section  3  of  the  City  Planning  Code  specifies  the 
limited  purposes  for  v/hich  property  may  be  used  in  a  first  residen- 
tial district.  The  operation  of  a  rock  screening  and  crushing  plant 
is  not  one  of  the  permissible  uses. 

If  the  operation  of  a  rock  crushing  plant  is  noxious  or  of- 
fensive by  reason  of  the  emission  of  odor,  dust,  smoke,  noise  or 
gas,  said  operation  would  properly  fall  viithin  the  classification  of 
a  Heavy  Industrial  Use  as  provided  in  Article  I,  Section  6,  Item  27 
of  the  City  Planning  Code. 

No  facts  have  been  brought  to  my  attention  v;hich  would  estab- 
lish the  operation  of  any  previous  rock  crushing  operation  as  a  per- 
missible non-conforming  use  vnder  the  provisions  of  the  Planning  Code. 
But  assuming  that  there  was  some  previous  operation  qualifying  as  a 
non-conforming  use,  the  City  authorities  from  vihom  a  permit  for  oper- 
ation of  the  nev;  proposed  plant  is  requested,  vrould,  in  my  opinion, 
be  acting  within  their  rightful  jurisdiction  in  finding  it  an  xxn- 
v;arranted  enlargement  of  the  prior  non-conforming  use  and  a  violation 
of  our  zoning  ordinance. 

Given  the  objective  of  zoning  to  eliminate  non -conforming  uses, 
courts  throughout  the  covrntry  follow  a  strict  policy  against  their 
extension  or  enlargement  ( County  of  San  Diego  v.  McClurken,  37  Cal. 
2d  683;  Rehfeld  v.  San  Francisco,  210  Cal.  83,  85;  «  McQuillin,  Muni- 
cipal Corps.,  3  ed.,  §25.1b3,  pp.  366-67). 

In  Coujity  of  San  Diego  v.  McClurken,  supra,  the  non-conform- 
ing use  consisted  of  the  utilization  of  fuel  tanks  that  were   moved 
on  heavy  skid  timbers  from  place  to  place  all  over  the  property  as 
they  were  needed  and  the  preliminary  grading  necessary  to  be  done 
prior  to  the  making  of  such  moves.  One  tank  had  a  capacity  of  1,200 
gallons,  another  2,300  gallons,  and  the  largest  a  capacity  of  6,000 
gallons.  The  non-conforming  use  consisted  additionally  of  the  inter- 
mittent storage  of  lujnber,  scrap  metal,  and  steel  beams.  The  prop- 
erty ovmers  then  erected  four  nev;  tanks  with  a  capacity  of  12,000 
gallons  each,  32  feet  high  and  8  feet  in  diameter,  permanently 
located  upon  a  rectangular  concrete  base  10  feet  wide  and  5^  feet 
long.  The  California  Supreme  Court  held  that  this  enlargement  of 
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the  non- conforming  use  constituted,  as  a  matter  of  lavr,  a  violation 
of  the  San  Diego  zoning  ordinance.  The  contrary  trial  court  deter- 
mination V7as  reversed. 

I  am  advised  that  until  the  rock  crushing  plant  in  question 
v;as  erected,  intermittent  rock  crushing  was  done  by  means  of  rela- 
tively small  mobile  equipment  but  that  there  v;ere  no  permanent 
structures  of  any  kind  on  the  property  before  or  after  the  effective 
date  of  the  zoning  ordinance.  The  proposed  neu  plant  is  to  be 
affixed  to  a  concrete  foundation  and  undoubtedly  constitutes  an 
enlargement  of  any  prior  operation.  Under  the  authority  of  County 
of  San  Diego  v.  McClurken,  supra,  it  is  my  opinion  that  even  if  rock 
crushing  v;ere  a  permissible  non-conforming  use,  the  City  authorities 
v;ould  be  v;arranted  in  finding  that  the  nev;  rock-crushing  operation 
is  an  unv;arranted  enlargement  of  any  prior  non-conforming  use  and 
not  permissible  in  a  district  zoned  first  or  second  residential. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
JC/GEB 


TO:  Mr.  Paul  Oppermann 
Director  of  Planning 
100  Larkin  Street 
San  Francisco  2 


Enclosure 
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i    SUBJECT:   APPLICATION  TO  TEMPORARY  EMPLOYEE  OF  RETIREMENT 
■  AMENDMENT  (SEC.  222,  PART  I,  MUNICIPAL  CODE), 

EFFECTIVE  SEPTEMBER  l4,  19^2  ON  MILITARY  LEAVE 
AT  SUCH  TIME J  RIGHT  TO  CREDIT  FOR  PRIOR  SERVICE. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"Your  opinion  is  requested  concerning  the  status  of 
Charles  William  Woodruff  in  the  Retirement  System.  The 
following  data  are  submitted: 

"1   Mr  Woodruff  enlisted  in  the  United  States  Naval 
Service* June' 16,  19^2,  and  received  an  honorable  release 
from  the  service  in  the  armed  forces  June  13.  19^7- 

"2   At  the  time  of  his  enlistment  he  was  an  employee 
of  the  city  and  county.   He  had  entered  city-service  June 
10  1941  under  certification  from  a  civil  service  ±ist 
for  temporary  employment,  as  a  clerk-typist,  classification 
B512,  in  the  Municipal  Court,  and  his  employment  m  that 
status  had  continued,  uninterrupted  by  a  break  of  more 
than  one  month,  up  to  the  date  of  his  enlistment.   Prior 
to  the  date  of  his  enlistment  he  did  not  become  a  member 
of  the  Retirement  System,  being  excluded  under  the  pro- 
visions  of  subsection  (b).  Section  222,  Article  3.  Part  I 
of  the  Municipal  Code,  as  then  in  effect. 

"3   On  July  1,  19^2,  he  became  subject  to  certifica- 
tion for  permanent  employment,  as  a  clerk-typist,  classifi- 
cation B512,  but,  being  absent  in  military  service,  he  was 
not  so  certified.   After  his  return  from  military  service, 
he  was  certified,  on  September  4,  1947,  for  permanent  em- 
ployment in  the  Health  Department,  as  a  clerk- typist  B^12, 
a  status  in  which  membership  in  the  Retirement  System  is 
immediate.   Accordingly,  the  effective  date  of  his  memo er- 
ship,  standing  as  presently  in  the  records  of  the  System, 
is  September  4,  1947. 


I 


"4   Subsection  (b).  Section  222  of  Article  3>    Part 
I  of  the  Municipal  Code  was  amended  effective  September 


Opinion  No.  1009 
November  2,  1955 
Page  2 


lU,    19^2,  to  provide  that  employees  certified  from  civil 
service  lists  for  temporary  employment  who  complete  six 
months  of  city-service,  including  service  rendered  after 
January  1,  19^2,  uninterrupted  by  a  break  of  more  than 
one  month,  should  not  be  prevented  under  that  section 
from  being  members. 

"In  vievj  of  the  definition  of  'continuous  service', 
in  subsection  (h).  Section  200,  Article  3^  Part  I  of  the 
r-lunicipal  Code,  and  of  the  provisions  of  the  first  para- 
graph of  Charter  Section  l6l,  as  from  time  to  time  amended, 
two  questions  arise: 

"(a)   Did  the  amendment  to  Section  222,  ef- 
fective September  14,  19^2,  apply  to  Mr.  Woodruff, 
in  the  same  manner  as  if  he  then  v;as  performing 
duties  in  the  service  of  the  city  and  coujitj''? 

"(b)   Should  he  now  be  credited  with  prior 
service,  under  subdivision  (5),  subsection  (o). 
Section  200,  Article  3.  Part  I  of  the  Municipal 
Code,  for  the  time  he  v/as  absent  from  city-service 
while  in  military  service,  from  June  l6,  19^2,  to 
September  13,  19^2,  inclusive. 

"You  are  requested  to  advise  the  Retirement  Board 
concerning  these  tv/o  questions." 

OPINION 

Prom  the  facts  presented  it  appears  that  Charles  V/illiam 
VJoodroff  entered  the  city-service  on  June  10,  19^1  under  a  certifi- 
cation for  temporary  emplo:\Tnent .   His  employment  continued  uninter- 
rupted by  a  break  of  more  than  one  month  up  to  the  date  of  his  en- 
listment in  the  United  States  Navy  on  June  l6,  19^2. 

At  the  time  of  Mi--.  Woodruff's  enlistment  in  the  United  States 
Navy  (June  l6,  1942)  he  was  not  a  member  of  the  San  Francisco  City 
and  County  Employees '  Retirement  System,  as  subsection  (b).  Section 
222,  of  Article  3,  Part  I  of  the  San  Francisco  Municipal  Code  then 
expressly  excluded  employees  certified  from  civil  service  lists  for 
temporary  employment  from  membership  in  the  System.   This  section  of 
the  Municipal  Code  was  subsequently  amended,  however,  effective 
September  14,  1942,  so  as  to  allovf  employees  certified  from  civil 
service  lists  for  temporary  emplo^nnent  to  become  members  of  the 
Retirement  System,  and  provided  in  this  connection  as  follows: 
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"Sec.  222.   Persons  Excluded.   The  following  em- 
ployees shall  not  be  members  of  the  Retirement  System: 


"(b)  Employees  not  then  already  members,  certified 
from  Civil  Service  lists  for  temporary  employment; 
provided  that  such  employees  who  complete  six  (6) 
months  of  city  service,  including  service  rendered 
after  January  1,  19^2,  unintei^rupted  by  a  break  of 
more  than  one  (l)  month,  shall  not  be  prevented 
under  this  subsection  from  being  members;" 

The  first  question  that  presents  itself,  therefore,  is 
whether  Mr.  V/oo.druff's  membership  in  the  Retirement  System  should 
be  considered  as  having  commenced  on  or  about  September  14,  19'^2, 
under  the  amendment  to  Section  222  of  the  Municipal  Code,  supra. 

The  first  clause  or  sentence  of  Section  l6l  of  the  Charter, 
has  provided  ever  since  1935  through  the  present'  da^that: 

"Continuous  service  shall  be  defined  by  the 
Board  of  Supervisors  ..." 

Ever  since  1937  through  the  present  date  the  Board  of  Super- 
visors has  defined  "continuous  service"  in  subsection  (h)  of  Sec- 
tion 200,  Article  3j  Part  I,  of  the  San  Francisco  Municipal  Code 
as  follows: 

"(h)   'Continuous  service'  shall  meaii  uninterrupted  city- 
service,  except  that  discontinuance  of  city-service  from 
any  cause  whatever  followed  by  reentrance  into  city-service 
within  three  (3)  years  from  the  date  of  such  discontinuance 
shall  not  be  considered  as  a  brealc  in  the  continuity  of 
service,  and  except  that  any  absence  from  city-service  by 
reason  of  service  in  the  military  or  naval  forces  of  the 
Un ited  States  in  any  war  in  vjhi'ch  the  United  States  has 
engaged  or  may  become  engaged  shall  not  be  considered  as 
a  break  in  city- service  and  the  peri od  of  such  absence 
shall  count  as  city-service;  but  time  during 'which  a  person 
otherwise  than  because  of  such  service  has  been  or  shall  be 
absent,  for  any  reason,  from  city-service  shall  not  be 
included  in  calculating  any  benefit  under  the  Retirement 
System  or  in  determining  v/hether  a  member  quallfiecs  for 
retirement. " 
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Section  395- l(t))  of  the  Military  and  Veterans  Code  ever  since 
Its  first  adoption  in  19^6  through  the  present  date  has  provided 
that  upon  the  return  and  re-entry  of  a  city  and  county  employee  to 
the  employment  which  he  left  to  enter  the  armed  forces,  he  shall 
have  all  of  the  rights  and  privileges  inj  connected  with,  or  aris- 
ing out  of  the  office  or  employment  which  he  would  have  enjoyed  if 
he  had  not  been  absent  therefrom. 

The  courts  have  held  that  such  provisions  of  the  law  shall  be 
liberally  construed  so  that  veterans  may  receive  their  full  benefit, 
In  Cunningham  v.  Hart,  80  Cal.  App.  2d  902,  the  court  said  as  fol- 
lows : 

"Petitioners  claim  that  the  proper  interpretation  of 
Section  3.5  of  Article  XX  of  the  Constitution  limits 
the  words 'reinstatement  in  public  employment'  merely  to 
a  veteran's  right  to  have'iiis  old  position  back,  without 
any  right  to  'have  all  the  rights  and  privileges  in, 
connected  V7ith,  or  arising  out  of  the  office  or  employ- 
ment which  he  would  have  enjoyed  if  he  had  not  been 
absent  therefrom'  as  provided  in  section  395.1  of  the 
Military  and  Veterans  Code.   In  view  of  the  general 
attitude  of  the  people  towards  men  and  women  who  per- 
formed the  great  patriotic  duty  of  entering  the  armed 
services  in  time  of  v;ar,  and  the  decisions  of  the  courts 
liberally  interpreting  laws  concerning  the  rights  and 
privileges  to  be  granted  them  because  of  such  service, 
such  an  interpretation  would  be  too  narrow  and  constricted. 
Just  to  give  a  returned  veteran  the  same  position  he  had 
when  he  left  for  war,  and  refuse  to  place  him  as  nearly 
as  reasonably  and  feasibly  possible  in  the  position  he 
would  now  be  in  had  he  not  gone  into  the  armed  forces, 
would  be  a  poor  recognition  of  and  reward  for  the  sacrifice 
he  had  made  for  his  country.  When  the  public  servaunt  re- 
turns from  service  in  the  armed  forces  to  his  former 
position,  under  the  spirit  of  the  Constitution,  the  act 
of  the  Legislature,  the  decisions  of  the  courts,  and 
above  all,  the  desires  of  a  grateful  citizenry,  he  is 
entitled  to  an  Immediate  opportunity  to  take  an  examina- 
tion to  make  him  eligible  for  the  promotion  he  would 
have  received  had  he  not  left  the  public  service  and  had 
he  passed  the  required  examination." 

In  this  case  here,  one  of  the  rights  and  privileges  which 
Mr.  Woodruff  would  have  enjoyed  if  he  had  not  been  so  absent  from 
ll    his  employment  is  that  of  membership  in  the  Retirement  System. 
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It  is  apparent  therefore  that  if  Mr.  Woodruff  had  not  been 
absent  from  the  city -service  by  reason  of  military  duty,  he  would 
have  become  a  member  of  the  Retirement  System  on  or  about  Septem- 
ber 14,  19^2.   This  being  so,  and  the  Board  of  Supervisors  under 
and  pursuant  to  the  authority  granted  by  the  charter  having  pro- 
vided that  absence  from  city-service  by  reason  of  service  in  the 
naval  forces  of  the  United  States,  at  a  time  when  the  United  States 
was  engaged  in  war  shall  not  be  considered  as  a  break  in  city- 
service  and  the  period  of  such  absence  shall  count  as  city- service 
(inclusive'  of  calculating  benefits  under  the  Retiremenl  System  or 
in  determining  whether  a  member  qualifies  for  retirement),  Mr. 
Woodruff's  membership  in  the  Retirement  System  should  be  considered 
as  having  commenced  on  or  about  September  14,  1942.   This  is  the 
answer  to  your  Inquiry  lettered  "(a)". 

The  next  question  that  presents  itself  is  whether  Mr.  Wood- 
ruff became  entitled  to  become  a  member  of  the  Retirement  System 
on  July  1,  19^2,  simply  by  virtue  of  the  fact  that  his  name  was 
reached  on  the  civil  service  list  for  permanent  appointment  while 
in  military  service. 

This  must  be  answered  in  the  negative.   My  predecessor  had 
occasion  to  answer  this  very  inquiry  in  his  opinion  to  you  dated 
October  l4,  194?^  No.  4016,  wherein  he  discussed  the  applicable 
charter  sections  and  cases,  and  concluded  that  a  person  in  the 
military  service  was  not  entitled  to  become  a  member  of  the  Re- 
tirement System  simply  by  virtue  of  the  fact  that  his  name  was 
reached  on  the  civil  service  list--he  must  wait  until  he  returns 
and  assumes  the  position  involved. 

The  last  inquiry  that  is  here  involved  is  whether  Mr.  Wood- 
ruff should  be  credited  with  prior  service  under  subdivision  5* 
subsection  (o),  Section  200,  Article  3,  Part  I,  of  the  San  Fran- 
cisco Municipal  Code,  for  the  time  while  he  was  absent  from  city- 
service  while  in  military  service  from  June  l6,  19^2,  to  September 
13,  1942,  inclusive. 

Subdivision  5,  subsection  (o).  Section  200  Article  3.-  Part  I 
of  the  San  Francisco  Municipal  Code  reads  in  part  as  follows: 

"(5)  Persons  who  are  members  under  Section 
165  of  the  Charter  and  who  were  excluded  from 
membership  because  of  their  employment  in  city- 
service  under  certification  for  temporary  service 
from  civil  service  eligibility  lists  other  than 
limited  tenure  lists,  shall  mean  aggregate  city- 
service,  regardless  of  breaks  in  such  service,  less 
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the  first  six  months  thereof,  rendered  prior  to 
September  14,  19^2,  while  so  excluded  on  account 
of  such  employment.   As  an  exception  to  the  pro- 
visions contained  in  Section  243  of  this  Article, 
however,  service  shall  be  credited  under  this  sub- 
division (5)  only  if  the  member  elects,  prior  to 
March  31 >  1955^  or  prior  to  the  effective  date  of 
his  retirement,  vjhichever  is  earlier,  to  contribute, 
and  does  contribute,  in  a  manner  and  at  times  approved 
by  the  Retirement  Board,  an  amount  equal  to  contribu- 
tions determined  by  applying,  to  the  compensation 
earned  by  him  in  such  service,  the  rate  of  contribution 
first  applicable  to  him  upon  commencement  of  his  mem- 
bership in  the  Retirement  System  .  .  .  .  " 

This  ordinance  granting  "prior  service"  credit  for  prior 
"temporary"  service  (i.e.,  prior  to  September  14,  1942)  was  within 
the  power  and  authority  of  the  Board  of  Supervisors  to  enact. 
(See  City  Attorney's  Opinion  dated  March  9,  1953,  No.  671.) 

I  have  been  advised  Mr.  Woodruff  on  December  9,  1954,  and 
well  within  the  time  allowed,  duly  exercised  the  option  called 
for  by  the  above  ordinance. 

Hence,  in  answer  to  your  inquiry  "(b)",  you  are  advised  that 
Mr.  Woodruff  is  entitled  to  be  credited  with  "prior  service"  for 
the  time  while  he  was  absent  from  city-service  while  in  military 
service  from  June  l6,  1942  to  September  13,  1942,  inclusive. 

You  are  thus  advised  in  connection  with  your  inquiries  as 
submitted. 


Respectfully  submitted, 


NSW/TO  DION  R.  HOLM 

City  Attorney 


TO:  Retirement  Board 

City  and  County  of  San  Francisco 
460  McAllister  Street 
San  Francisco  2 

Attention:   Ira  G.  Thompson,  Secretary 


Opinion  No,  1010 
November  3>  1955 

SUBJECT:   COUNTY  FIRE  WARDENS,  APPLICATION  OP  CHAPTER  88l,  STATUTES 
OP  1955  (SEC.  2[;008,  GOVERNMENT  CODE)  TO  LOCAL  DIVISION 
OF  FIRE  PREVENTION  AND  INVESTIGATION. 

Dear  Sir: 

I  am  responciing   to   your  request  for  an  opinion  as   follows: 

REQUEST 

"Enclosed  is  a  copy  of  Assembly  Bill  No.  l893>  passed  by 
this  body  on  April  26,  1955 • 

"VJe  ere  concerned  with  this  legislation  and  would  like  an 
opinion  pertaining  to  the  following: 

"1-   Does  it  apply  in  present  form  to  members  of  this 
Division? 

"2-   If  it  applies  -  in  the  event  of  a  misdemeanor  being 
committed,  not  in  our  presence,  could  members  of 
this  Division  make  an  arrest? 

"3-   Would  members  of  this  Division  have  to  be  sworn  in 
as  Peace  Officers  in  order  to  enforce  this  Bill? 

"il-   If  it  does  not  apply  to  members  of  this  Division, 
what  typo  of  legislation  should  be  enacted  to  make 
it  applicable? 

"Your  reply  will  be  greatly  appreciated." 

OPINION 

This  new  state  law  in  general  terms,  now  Section  2ij.008  of  the  Govern- 
ment Code,  states  as  its  primary  purpose,  "aid  in  enforcing  all  laws 
and  ordinances  and  any  rules  or  regulations  adopted  by  the  State  Board 
of  Forestry  and  by  the  State  Fire  Marshal  relating  to  fires  or  to 
fire  prevention  end  protection." 

Settlement  of  your  first  question  must  be  resolved  in  the  negative 
due  to  the  very  terms  of  the  law  Itself  designating  its  application 
in  each  county  to  "a  county  fire  warden  end  such  assistants  and  dep- 
uty fire  wardens  as  it  (the  Board  of  Supervisors)  may  consider  neces- 
sary."   I  see  no  applicability  of  the  law,  therefore,  to  the  San 
Francisco  Fire  Department,  nor  to  your  department  thereof,  namely,  tho 
Fire  Prevention  and  Investigation  Division,  because  your  department  is 
unnamed  as  a  recipient  cf  the  powers  granted  by  the  law. 
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Tho  romr.ining  question  for  me  to  answer  then  is  your  question  nmabo: 
ij.,   I  tcke  it  that  what  you  mainly  have  reference  to  is  your  desire 
to  have  the  same  Peaco  Officer  powers  that  this  new  lew  grants  to 
county  wardens  and  their  assistants.   Insofar  as  you  may  desire  to 
exercise  such  powers  with  regard  to  tho  enforcement  of  state  firo 
laws,  rules  end  regulations,  I  believe  they  may  be  bestowed  upon 
your  department  by  appropriate  state  legislation.   However,  if  what 
you  desire  is  such  powers  with  respect  to  tho  enforcement  of  local 
fire  laws,  rules  and  regulations,  I  believe  they  may  either  be 
acquired  through  a  special  grant  of  police  power  by  the  Chief  of 
Police  under  Section  35.9  of  tho  City  Charter  or  through  tho  Board 
of  Supervisors  by  an  appropriate  ordinance.   This  distinction  is 
made  under  tho  rule  that  general  state  laws  may  not  be  made  applic- 
able to  a  purely  municipal  affair  when  our  own  City  Charter  ade- 
quately covers  the  subject.   (See  Section  3»  City  Charter;  Kennedy 
V.  Ross,  28  C.  2d  569;  Vest  Coast  ^Advertising  Company  vs.  San  Fran- 
cisco, llj.  C.  2d  5165  52I;  Loop  Lumber  Co.  v.  Van  Lobon  Sels,  173 

c.  228,  232.)  ~ 

Respectfully  submitted, 


DION  R.  HOLM 
RJRAtB  City  Attorney 


To:   Carl  P.  Kruger,  Chief 

Division  of  Fire  Prevention 
and  Investigation 

San  Francisco  Fire  Department 

2  City  Hall 

San  Francisco  2. 
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SUBJECT:      CONTROLLER,    RESPONSIBILITY  OP   ON  RECEIPT   OP  NOTICE   OP 
ASSIGNMENT   OF  WAGES   BY  CITY  EMPLOYEES. 

Dear   Sir: 

This  will   acknowledge  receipt   of  your  request   for  an   opinion   concern- 
ing your  responsibility  upon   receipt   of  notice    of   essigmrient   of 
wages  by  Mario  Rosenkranz,    a  nurse   employed  by  the    City  and   County 
of  San  Francisco. 

OPINION 


No  hard  and  fast  rule  cm  bo  given  on  the  general  question  of  the 
employer's  responsibility  on  receipt  of  notice  of  assignment  of  the 
employee's  wages.  Each  case  presents  a  different  problem  whose 
solution  depends  upon  all  the  particular  facts  thereof.   Consequently, 
the  opinion  expressed  herein  refers  to  the  specific  case  giving  rise 
to  your  request,  namely,  that  of  the  assignment  of  Mario  Rosenkranz 
to  Bradley  Finance  Company  executed  in  Detroit,  Michigan. 

In  this  case  the  following  are  the  material  facts: 

On  March  8,  19l|.7  Mario  Rosenkranz  and  her  husband,  Stanley  Rosen- 
kranz, of  Detroit,  Michigan,  in  consideration  of  a  loan  in  the  sum 
of  1300,00  paid  to  them  by  Bradley  Finance  Company,  executed  in  Mich- 
igan an  assignment  to  said  Bradley  Finance  Company  of  "10^  of  any 
salary,  wages,  commission  or  other  compensation  for  services  which 
may  bo  or  become  due  me,  or  either  of  us,  vindor  any  present  or  future 
contract  of  employment  from  any  Dcrson,  firm  or  corporation  vintil 
the  full  sum  of  said  loan,  together  with  charges  as  aforesaid,  is 
fully  paid,  ..."   Subsequently  Marie  Rosenkranz  moved  to  San 
Francisco  where  she  became  employed  as  a  nurse  at  the  San  Francisco 
Hospital.   On  August  11,  1955  yon,    as  Controller,  received  a  notice 
of  assignment  and  demand  of  payment  from  the  assignee. 

The  facts  in  this  case  present  the  question  as  to  the  assignability 
of  wages  to  be  earned  in  the  future  under  a  contract  of  employment 
not  in  existence  at  the  time  of  the  purported  assignment. 

The  question  of  the  assignability  of  unearned  wages,  as  a  right 
arising  out  of  a  contract  of  employment,  is  determined  by  the  law 
of  the  state  of  employment.   In  California,  wages  to  be  earned  under 
a  contract  of  employment  not  then  in  existence  are  not  assignable  and 
Q  purported  assignment  thereof  is  void. 

Mogul  V.  Jenkins  Bros.,  120  N.Y.S.  2d  585;  Restatement  of 
the  Law  of  Conflicts  of  Laws,  §3i|8;   Cox  v.  Hughes, 
10  C.A.  553;   Orkow  V.  Orkow,  133  C.A.  50;   Labor  Code, 
§300j   Civil  Code,  §10iiJ7 
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Therefore,  it  is  my  opinion  that  tho  attempted  assignment  executed 
by  said  employee  in  Michigan  is  ineffective  and  invalid  as  an 
assignment  of  her  wages  due  or  to  become  due  from  the  City  end 
County  of  San  Francisco,  aid  neither  acid  assignment  nor  the  notice 
thereof  to  you  as  Controller  conferred  en y  rights  to  tho  Bradley 
Finance  Company  or  imposed  any  legal  duty  or  responsibility  on  tho 
Controller. 

Respectfully  submitted, 


DION  R.  HOLM 
JJT/GEB  City  Attorney 


To:  Karry  D.  Ross,  Controller 
Room  109  City  Hall 
San  Francisco  2. 
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SUBJI^CT:      llkY  SCPICOL  TEACHER  V'HOSE   DATE    OP  COMPULSORY  RET  I  RE! 'IE  IT? 

HAS   PASSED  RECEIVE   A  REFTOJD   OP  ACCUMULATED  CONTRIBUTIONS 
IN  RETIREl-SNT   SYSTEM   IN  LIEU  OP  RETIREMENT  ALLa.^ANCE 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"A  question  has  arisen  as  to  the  status  under 
the  Retirement  System,  of  a  person  who  was  a 
member  of  the  Syster-!,  and  whose  date  of  compulsory 
service  retirement  has  passed.  For  example,  an 
individual  might  be  a  teacher,  who  attained  age 
70  or  age  65  in  195^-55.   Under  the  provisions  of 
Sections  l65  or  165.2,  as  the  case  may  be,  and 
the  provisions  of  the  Education  Code,  the  date 
of  his  compulsory  retirement  would  be  July  1,  1955. 
The  question  at  issue  is  v/hether  he  would  have  the 
right  to  elect  to  vrlthdraxir  his  accumulated  contri- 
butions in  the  Retirement  System,  after  the  close 
of  June  30,  1955,  in  lieu  of  receiving  the  retire- 
ment allowance  vjhich  the  Retirement  Law  says  he  is 
entitled  to, 

•  .  • 

"The  immediate  question  arises  because  of  a 
recent  adoption  of  amendments  to  the  State  Teachers' 
Retirement  Lax^r,  increasing  the  benefits  under  that 
law  to  the  extent  which  makes  it  to  the  interest 
of  teachers  in  San  Francisco,  to  resign  and  with- 
draw their  accumulated  contributions  in  this  system, 
and  so  cease  to  be  entitled  to  benefits  here,  and 
to  contribute  to  the  State  Teachers'  Retirement 
System  sufficiently  to  establish  their  membership 
in  full  under  that  system, 

... 

"I  should  state  that  the  policy  and  practice 
under  this  system  has  alx-iays  been  that  once  the 
date  of  compulsory  retirement  arrives,  the  indi- 
vidual ,is  under  retirement,  and  no  longer  has  a 
right  to  change  his  status.   That  question  often 
has  arisen  in  connection  with  persons  who  have 
small  retirement  allowances  and  viho,  therefore, 
vjould  come  to  the  Retirement  office  and  ask  for 
the  refund  of  their  contributions  even  though 
their  compulsory  retirement  date  has  loassed. 
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"You  are  requested,  therefore,  to  furnish  us 
with  your  opinion  as  to  whether  an  individual 
whose  date  of  compulsory  retirement  has  passed, 
can  receive  a  refund  of  his  accumulated  contri- 
butions in  the  Retirement  System,  in  lieu  of  the 
retirement  allowance  to  xjhich  Charter  and 
Hunicipal  Code  r>ro  isions  entitle  him." 

OPINION 

Section  165  of  the  Charter  provides  that  the  retirement 
of  members  of  the  retirement  system  thereunder 

",,, shall  be  compulsory  at  the  age  of  seventy 
years," 

Section  227 .  Article  3.  Part  I.  of  the  San  Francisco 
Municipal  Code  provides  for  a  refund  of  contributions  only  where 
the  city  service  of  a  member  is  discontinued  other  than  by  death 
or  retirem.ent ,  as  follows: 

"''Withdrawals.   Should  the  city-service  of 
a  member  be  discontinued,  except  by  death  or 
retirement,  he  shall  be  paid  not  less  than  six 
(6)  m.onths  after  the  date  of  discontinuance, 
such  part  of  his  accumulated  contributions  as 
he  shall  demand; 


n 

•  •  • 


Section  165.2(B)  of  the  Charter  provides  that  members  of 
the  retirement  system  thereunder 

"...shall  be  retired  on  the  first  day  of  the 
month  next  follovjing  the  attainment  by  them,,,  of 
the  age  of  sixty-five  years," 

Section  165.2(F)  of  the  Charter  provides  for  refund  of 
the  accumulated  contributions  (insofar  as  here  applicable)  only 
Mhere  the  member  ceases  to  be  employed  as  such  a  member  other 
than  by  death  or  retirement,  as  follows: 

"Should  any  miscellaneous  member  cease  to 
be  employed  as  such  a  member,  through  any  cause 
other  than  death  or  retirement,  all  of  his  con- 
tributions, with  interest  credited  thereon,  shall 
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be  refunded  to  him  subject  to  the  conditions 
prescribed  by  the  board  of  supervisors  to  cover 
similar  terminations  of  employment  and  re- 
employment, , «" 

Section  13098  of  the  Education  Code  provides  for  retire- 
ment at  the  close  of  the  school  year  in  which  compulsory  retirement 
age  is  reached,  as  follows: 

"Every  certificated  permanent  employee  of 
any  school  district  vihich  has  provided  a  retire- 
ment salary  for  emr)loyees  supplementary  to  the 
State  retirement  salary,  shall  be  retired  at  the 
close  of  the  school  year  in  vihich  he  attains  the 
age  of  compulsory  retirement  provided  in  the 
teacher  retirement  plan  of  the  district,  if  such 
age  is  not  less  than  65  years.  Any  certificated 
employee  retired  under  the  provisions  of  this 
section  and  vjho  has  not  completed  the  requirements 
for  full  retirement  salary,  shall  be  deemed  to  have 
been  retired  on  account  of  lohysical  disability." 

Frc m  your  statement  of  facts,  I  gather  that  the  retirement 
system  has  always  considered  the  above  lorovision  of  the  Education 
Code  as  governing,  insofar  as  the  San  Francisco  teachers  are 
concerned.  Hence,  under  the  provisions  of  Section  l65  or  165,2 
of  the  Charter  (as  the  case  may  be)  and  the  provision  of  the 
Education  Code,  the  date  of  compulsory  retirement  for  a  teacher 
attaining  the  age  of  70  or  65  (supra)  in  the  fiscal  year  195^^-55 
would  be  July  1,  1955.  ^ou  ask  x^^hether  such  a  teacher  would 
have  the  right  to  elect  to  viithdraw  his  contributions  in  the 
S:rn  Francisco  retirement  system  after  the  close  of  June  30,  1955, 
in  lieu  of  receiving  a  retirement  allowance. 

You  state  that  the  policy  and  practice  under  the  system 
has  always  been  that  once  the  date  of  compulsory  retirement  has 
arrived  the  individual  is  under  retirement,  and  no  longer  has  a 
right  to  change  his  status.   This  is  a  correct  interpretation  of 
the  law. 

The  compulsory  provisions  of  the  Retirement  Law  are 
mandatory  and  self -executing,  providing  as  they  do  that  "retire- 
ment shall  be  compulsory  at  the  age  of  seventy  years"  under 
Section  l65  of  the  Charter,  and  "members  shall  be  retired  ,  ,  , 
following  the  attainment  of  the  age  of  sixty-five  years"  under 
Section  l65,2(B)  of  the  Charter.  This  interpretation  is 
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fortified  by  the  fact  that  a  withdrawal  of  contributions  is  only 
allowed  should  a  member's  service  be  discontinued  through  any  cause 
other  than  death  or  retirement  (supra).   It  is  thus  to  be  noted  that 
while  a  member  has  a  right  to  withdraw  his  funds  prior  to  his  reach- 
ing mandatory  retirement  age,  upon  his  reaching  the  age  of  mandatory 
retirement  he  no  longer  is  given  any  such  election  to  withdrax-j  his 
contributions  or  take  a  retirement  allowance  --  his  only  right  of 
election  is  that  of  taking  an  optional  modification  of  allox'jance  under 
the  provisions  of  Section  257,  Article  3,  Part  I,  of  the  San 
Francisco  Mxinicipal  Code  in  lieu  of  the  maximum  allovrance  otherwise 
payable. 

Thus  we  find  that  under  the  provisions  of  Section  l65 
of  the  Charter  as  supplemented  by  Section  252,  Article  3,  Part  I 
of  the  San  Francisco  Municipal  Code,  and  under  the  provisions  of 
Section  165.2(b)  of  the  Charter,  it  is  provided  that  upon  retire- 
ment for  service  a  member  sh!:'.ll  receive  a  retirement  alloviance, 
the  amount  of  which  is  therein  spelled  out.   The  onl^^  option 
thereafter  remaining  appears  in  Section  257  of  the  Municipal  Code, 
(supra),  v^Jhich  provides  that  until  the  first  ■oa^/riient  on  account 
of  any  retirement  allowance  is  made  (subject  to  a  condition  not 
here  pertinent)  the  retired  person 

"...may  elect  to  receive  the  actuarial  equiv- 
alent of  his  retirement  alloxirance  as  of  the  date 
of  retirement  in  a  lesser  retirement;  allox\'ance 
payable  throughout  his  life,,," 

under  the  options  therein  set  forth. 

This  same  general  question  was  heretofore  presented  to 
my  predecessor,  JOHN  J.  O'TOOLE,  who  rendered  his  opinion  to  you 
dated  March  20,  19U5,  No,  36iL9,  to  which  you  are  referred,  and 
his  conclusions  therein  are  identical  vjith  those  at  v:hich  I  have 
arrived  herein. 

You  are,  therefore,  advised  that  an  individual  whose 
date  of  compulsory  retirement  has  passed  (such  as  after  June  30, 
1955,  in  the  case  of  a  teacher  who  attained  the  age  of  70  under 
Section  l65  of  the  Charter  or  the  age  of  65  under  Section  165.2 
of  the  Charter  in  the  fiscal  year  195ij--55)  has  no  option  to 
elect  to  withdraw  his  accumulated  contributions  from  the  retirement 
system  in  lieu  of  receiving  the  retirement  allowance  to  which  the 
Charter  and  Municipal  Code  provisions  entitle  him, 

RespectfxxLly  submitted, 

DICN  R.  HOLM 
HS¥/lfPB  City  Attorney 

TO:  Retirement  Board,  i|60  McAllister  Street,  San  Francisco  2' 
Attention:   Ralph  R,  Nelson,  Consulting  Attorney 
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SITJLCT:      TEMPORARY  R7M0VAL  OP   STOP   SIGNS   TO  DET:.J:mINE 

EFFECTIVENESS,   AUTH'TvITY   FOR   TO  POLICE   COmilSSIOF, 


Gentlemen: 

The   office   is    in  receipt   of  your  request  for    opinion, 
as   follovjs: 

REQUEST 

"I  would  eppreciate   it   if  you  would  advise 
me   as   to  wliat   steps  vjould  have   to  be   taken  to 
comply  with  the   suggestion  of  Captain  I'eyer, 
that   the   Police   Commission  be   given  authority 
to  temporarily  remove   stop   signs   for  a   desig- 
nated period   of  time   to  determine  the  effec- 
tiveness  of  said  signs," 

OPINION 


Your  request  presents  the  following  questions: 

1)  May  the  Board  of  Supervisors  legislate  \rith   regard 
to  the  creati'-n  of  through  highways  by  the  placement  of  stop 


signs 


2)  May  the  Board  of  Supervisors  create  poi>rer  in  the 
Police  Comm.ission  for  the  designation  of  through  highways  by  the 
placem.ent  of  stop  signs? 

3)  Hay  the  Police  Commission  be  given  the  power  to 
designate  through  hif^hviays  for  a  temporary  period  by  the  place- 
ment cf  temporary  stop  signs? 

My  answers  to  all  three  questions  are  in  the  affirmative, 

The  law  as  set  out  in  the  California  Vehicle  Code, 
Section  kS9 ,    sets  out  the  grant  of  power  by  the  Stste  Legislature 
to  local  authority  dealing  x-fith  the  matter  rf  traffic  control. 

Vehicle  Code  Section  U59  provides: 

"The  provisions  of  this  division  shall  not 
prevent  local  authorities  within  the  reasonable 
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exercise  of  the  'police  power  from  adopting  rules 
and  regulations  by  ordinance  or  resolution  on  the 
following  matters: 


(g)   Designating  any  highvray  as  a  through 
highway  and  requiring  that  all  vehicles  stop  before 
entering  or  crossing  the  sam.e  or  designating  any 
intersection  as  a  stop  intersection  and  requiring 
all  vehicles  to  stop  at  one  or  more  entrances  to 
such  intersection." 

The  Beard  of  Supervisors  having  the  po^^?e^  to  designate  a 
through  highi'Jay  and  stop  intersection  by  the  posting  of  the  appro- 
priate stop  signs  nay  enact  a  general  law  setting  forth  the  unlaw- 
fulness of  a  driver  who  fails  to  stop  at  such  designated  stops 
where  the  power  to  so  designate  such  sto^s  is  reposed  in  the 
Police  Commission  by  further  ordinance  passed  by  the  Board  of 
Supervisors,   in  so  providing,  the  Board  of  Sur-ervisors  would  in 
fact  be  legislating  as  provided  for  in  Section  14-59  of  the  Vehicle 
Code,  The  functions  of  the  Police  Commission  under  appropriate 
legislation  would  not  be  legislative  but  rather  administrative. 
See  Bo  rum  v.  G-raham,  h   C.A,  2d  331;  Mecchi  v,  Lyons  Van  &  Storage 
Co.,  3«  C.A.  ZTZtJI,   682. 

Since  the  Board  of  Supervisors  hj   apioropriate  legislation 
can  give  the  newer  of  designation  throun:h  highways  and  stop  inter- 
sections to  the  Police  Commission,  the  Police  Commission  might  then 
properly  remove  stop  signs  so  as  to  vathdraw  the  designation  cf  a 
through  highway  or  stop  intersection.   As  a  result  the  Police  Com- 
mission under  such  ordinances  might  temporarily  abolish  such  through 
highways  and  stop  intersections  by  the  removal  of  stop  signs  in 
order  to  determine  the  effectiveness  of  said  signs. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  EOLM 
WEII/DJK  City  Attorney 

TO:  John  J.  Pardon 
Supervisor 
235  City  Hall 
San  Francisco  2 
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SUBJECT:      POV.'ER   TO  ENACT   ORDINANCE  UNDER  VEHICLE   CODE   SECTION  595.1 
TO  TOW  AWAY  AUTOMOBILES    ILLEGALLY  PARIffiD  ON   GRADES 

Gentlemen: 

This   office   is   in  receipt   of  your   request   for  opinion,    as  follows: 

REQUEST 

"I  would  aporeciate  learning  from  you  whether  or  not 
the  provisions  of  Section  595«1  of   the  Vehicle  Code  of 
the  State  of  California  would  permit  the  passing  of  a 
local  ordinance  which  would  give  us  the  police  power  to 
tow  automobiles  illegally  parked  in  grades  which  exceed 
three  percent  within  any  business  or  residence  district 
without  blocking  the  wheels  of  said  vehicle  by  turning 
them  against  the  curb  or  by  other  means. 

"If  this  is  not  possible,  is  there  any  other  section  in 
the  Vehicle  Code  which  would  give  us  the  above  described 


power?  " 


OPINION 


Section  595.1  of  the  Vehicle  Code  of  the  State  of  California  pro- 
vides as  follows: 

"Local  Regulation  of  Parking;  on  Hills.   The  provisions 
of  this  division  shall  not  prevent  local  authorities, 
within  the  reasonable  exercise  of  their  police  powers 
from  adopting  rules  and  regulations  by  ordinance  or  res- 
olution providing  that  no  person  driving,  or  in  control 
of,  or  in  charge  of,  a  motor  vehicle  shall  permit  it  to 
stand  on  any  highway  unattended  when  upon  any  grade 
exceeding  3  per  cent  within  any  business  or  residence 
district  without  blocking  the  wheels  of  said  vehicle  by 
turning  them  against  the  curb  or  by  other  moans." 

It  is  my  opinion  that  tho  authority  for  police  officers  to  tow  away 
certain  vehicles  must  find  its  source  in  Vehicle  Code  Sections  S^St 
585.1,  585.2,  585.3,  585. I|.  and  585.5c   it  is  quite  evident  from  a 
reading  of  these  sections  that  the  legislature  Intended  them  to 
govern  all  situations  under  which  tow  aways  might  bo  undertaken* 
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Vehicle  Code  Section  585  provides  as  follows: 

"(a)   It  is  unlawful  for  any  peace  officer  or  any 
unauthorized  person  to  remove  any  tinattcndod  vehicle 
from  a  highway  to  a  garage  or  from  said  highway  to  any 
other  place,  except  as  provided  in  this  code." 

Section  595*1  of  the  Vehicle  Code  is  simply  enabling  legislation 
by  which  local  bodies  might  properly  regulate  vehicles  parked  on 
grades.   It  must  be  interpreted  in  the  light  of  other  sections  of 
the  Vehicle  Code,  specifically  in  the  light  of  the  limitations 
contained  in  Vehicle  Code  Section  585. 

It  is  my  impression  that  to  provide  for  towing  away  of  vehicles 
illegally  parked  on  grades  exceeding  3  per  cent  would  require  an 
amendment  to  the  Vohiole  Code  of  the  State  of  California. 

Respectfully  submitted, 


DION  R.  HOLM 
VEM/TJB  City  Attorney 


To:   Police  Department 
Hall  of  Justice 
Kearny  and  Washington  Streets 
San  Francisco,  California 

Attention:  Georse  M.  Healy,  Acting 
Chief  of  Police. 
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SUBJECT:   ONE  FOR  ONE  GARAGE  SPACE  PROPOSED  ORDINANCE; 
VARIANCE  PROVISIONS,  APPEAL  TO  BOARD  OF 
SUPERVISORS,  LEGALITY  OP  WHEN  NEW  COMPREHENSIVE 
ZONING  ORDINANCE  BECOMES  EFFECTIVE  AS  PROVIDED 
IN  CHARTER  SECTION  117. 

Dear  Sir: 

Your  question  stated  in  your  request  is  as  follows: 

REQUEST 

"It  is  our  understanding  that  the  one  for  one  parking 
ordinance  now  in  committee  of  the  Board  of  Supervisors 
may  be  in  conflict  with  the  charter  provision  providing 
that  v\rhen  the  new  zoning  ordinance  is  adopted  into  law 
by  the  Board  of  Supervisors,  all  appeals  shall  be  taken 
to  the  Board  of  Permit  Appeals  rather  than  the  Board  of 
Supervisors. 

"Will  you  please  check  into  this  matter,  and  advise 
us,  as  president  Henning  and  the  rest  of  our  board 
members  are  desirous  of  your  opinion," 

OPINION 


Settlement  of  your  question  must  be  resolved  in  the 
negative. 

Section  117.3  of  the  Charter  to  v;hich  your  inquiry  has 
reference  is  made  operative  and  effective  as  to  variance 
appeals  by  Section  117  only  after  a  nev/  comprehensive  zoning 
ordinance  has  been  enacted  into  law.  The  one  for  one  parking 
space  legislation  now  pending  before  the  Board  of  Supervisors 
may  not  be  classified  as  such  an  ordinance.   It  is  not  only 
interim  in  character,  but  limited  rather  than  comprehensive 
in  scope.   I  am  also  mindful  of  the  fact  that  it  is  not  our 
prerogative  nov;  to  assume  or  contemplate  that  this  presently 
proposed  legislation  will  necessarily  become  a  part  without 
change  of  any  new  comprehensive  zoning  ordinance  that  may 
be  adopted  in  the  future. 

You  are  therefore  advised  that  the  proposed  one  for  one 
parking  ordinance  nov;  being  considered  by  the  Board  of 
Supervisors  empowering  it  rather  than  the  Board  of  Permit 
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Appeals  with  jurisdiction  over  variance  appeals  as  to 
this  particular  legislation  is  not  in  conflict  v;ith 
the  Charter.   Prospecting  as  to  v/hether  conflict  will 
develop  in  the  future  through  such  a  provision  being 
carried  over  into  a  nev/  comprehensive  zoning  ordinance 
is  not  in  order  at  this  time. 


Respectfully  submitted. 


DION  R.  HOLM 
Git;!,'-  Attorney 


TO:   Board  of  Permit  Appeals 
Room  227  City  Hall 
San  Francisco  2 

Attention  J.  Edwin  Mattox,  Secretary 


RJR/TJB 


Opinion  ijo.  1016 
November  10,  1955 

SUBJECT:   HEALTH  SERVICE  S^^STEM,  DUTY  TO  MAKE  AVAILABLE  FOR  COil- 

TROLLER'S  AUDIT  SUCH  RECORDS,  INCLUDING  DOCTOR  BILLS,  AS 
A.PE  REQUIRED  TO  AUDIT  TIIE  PAYMENTS  OP  MEDICAL  BENEF'ITS 
AGAINST  THE  AUTHORIZED  PEE  SCHEDULE;  CHARTER  SECTION  172.1 

Dear  Sir: 

I  have  your  request  for  ooinion   as  follows: 

REQUEST 

"This  office  is  engaged  in  an  audit  of  the  books 
and  records  of  the  Health  Service  System, 

"Is  the  System,  at  our  request,  obliged  to  make 
available  to  us  such  records,  including  doctors' 
billsj  as  are  required  to  audit  the  payments  of 
medical  benefits  against  the  authorized  fee 
schedule? 

"We  are  informed  that  the  System  has  adopted  a 
policy  that  its  medical  records  are  confidential." 

OPINION 

It  is  my  opinion  that  the  Health  Service  System  is  obliged  to  make 
such  records  available  to  you* 

Charter  §172.1,  subd.  Ij.,  states  that  "the  controller  shall  have  and 
exercise  the  accounting  and  auditing  powers  over  the  funds  of  the 
system  which  are  vested  in  him  by  this  charter  with  respect  to  all 
other  municipal  boards,  officers  and  commissions."   Charter  §66 
states  that  "The  controller  shall  audit  the  accounts  of  all  boards, 
officers  and  omploycos  of  tho  city  and  county  charged  in  any  manner 
with  tho  custody,  collection,  or  disbursement  of  fvuids."   Charter 
§21  states  that  tho  controller  may  "examine  tho  books,  papers,  records 
and  accounts  of,  and  inquire  into  matters  affecting  the  conduct  of 
any  department  of  office  of  the  city  and  county." 

You  are  therefore  advised  that  all  of  the  records  of  the  Health 
Service  System,  including  medical  records,  are  subject  to  your  audit 
and  examination. 

Respectfully  submitted, 

DION  P.  HOLM 
GEB/wPB  City  Attorney 

To:  Harry  D.  Ross,  Controller 
109  City  Hall 
San  Francisco  2. 


OPINION  NO.  1017 

November  15^  1955 

SUBJECT:   ROOF-TOP  SIGN  IN  VIOLATION  OF  COVENANT,  POWER  OF 

BOARD  OF  PERMIT  APPEALS  AND  CITY  PLANNING  COMMISSION 
IN  RELATION  THERETO;   MODIFICATION  OP  STIPULATIONS 
UNDER  PLANNING  CODE  SECTION  47.1. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  concerning  an 
application  for  a  new  structural  roof-top  sign  in  the  Stonestown 
area.  To  answer  your  questions,  it  will  be  necessary  to  summarize 
your  request  and  set  forth  some  of  the  facts  pertinent  to  the  pro- 
blem. 

An  application  was  presented  to  the  Central  Permit  Bureau 
for  a  permit  to  construct  a  structural  roof-top  sign,  approximately 
11  feet  by  36  feet  in  size,  on  one  of  the  buildings  in  Stonestown. 

The  proposed  sign  would  be  constructed  on  a  building  located 
in  an  area  which,  in  1950,  the  Commission  reclassified  from  a  First 
Residential,  Second  Residential  and  Commercial  to  a  Commercial  dis- 
trict by  Resolution  No.  3731.  The  reclassification  was  specifically 
made  contingent  upon  the  observance  of  certain  stipulations  contain- 
ed in  a  covenant  executed  pursuant  to  and  made  a  part  of  said  Reso- 
lution. The  covenant  v/as  between  the  City  and  the  corporation 
developing  the  area  and  specifically  bound  its  successors  in  in- 
terest.  The  applicant  for  the  sign  permit  herein  being  considered 
is  one  of  those  successors  and  there  is  no  claim  made  that  he  is  not 
bound  by  the  terms  of  the  covenant.   The  stipulations  contained  in 
said  covenant,  which  are  pertinent  to  this  opinion  read  as  follows: 

"1.  The  development  of  the  above  described  pro- 
perty shall  be  carried  out  as  a  whole,  and  the  general 
character  of  the  layout  of  streets,  blocks,  buildings 
and  uses  shall  conform  to  the  preliminary  plan  submitted 
by  covenantors,  which  plan  is  identified  as  'MASTER  SITE 
PLAN  FOR  THE  DEVELOPMENT  OF  STONESTOWN  COMMERCIAL  AREA' 
.  .  .  Said  plan  is  hereby  made  a  part  of  these  stipula- 
tions .  .  . 

"2,  The  covenantors  shall  cause  to  be  prepared  and 
shall  submit  to  the  Planning  Commission,  for  approval,  a 
final  site  plan  for  the  development  of  the  said  property, 
conforming  substantially  to  the  aforesaid  preliminary 
plan  and  to  these  stipulations  in  their  entirety,  said 
final  plan  to  show: 

********* 

"(b)  Sections  through  project  showing 
cHaracter,  location  and  heights~ 
of  builc^ings  anc  signs" 
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"3.   The  filing  of  such  final  site  plan  with  the 
Planning  Commission  shall  be  necessary  before  any 
actual  construction  is  begun,  and  such  construction 
shall  conform  in  detail  to  said  final  site  plan. 

"7.  No  commercial  structure  shall  have  a  height 
such  as  to  extend  above  a  horizontal  plane  passing 
through  a  point  48  feet  above  the  elevation  of  the  cen- 
ter line  of  Nineteenth  Avenue  at  a  point  due  east  of 
the  center  of  the  side  of  the  proposed  structure  nearest 
to  Nineteenth  Avenue.   Provided,  however,  that  minor 
superstructures  such  as  pent  houses,  shall  be  excluded 
from  such  limitation  and  that  one  roof-top  sign  on  the 
Emporium  Building  and  one  mast-type  sign,  on  the  theater 
as  shown  on  the  approved  site  plan  may  project  25  feet 
above  the  48  foot  height  herein  provided."  (Emphasis 
added. ) 

I  have  been  informed  by  your  office  that  the  proposed  sign 
will  not  be  higher  than  the  48  foot  restriction  imposed  by  Section  7. 

The  cross  sections  in  the  preliminary  plan  and  final  site 
plan  which  were  approved  by  the  Commission  do  not  indicate  the  roof- 
top sign  for  which  a  permit  is  now  being  sought.   The  two  signs  per- 
mitted by  Section  7  are  plainly  shown  on  the  plans. 

When  the  permit  application  was  referred  to  the  City  Plann- 
ing Commission,  it  was  disapproved  on  the  ground  that  the  sign 
would  violate  the  stipulations  of  the  covenant  upon  which  the  re- 
classification was  made  contingent,  and,  therefore,  it  could  not 
grant  approval. 

Accordingly,  the  Central  Permit  Bureau  denied  the  permit, 
and  the  applicant  appealed  to  the  Board  of  Permit  Appeals  without 
first  applying  for  a  modification  or  waiver  of  stipulations,  as 
permitted  by  Section  47.1  of  the  City  Planning  Code, 

At  the  hearing  before  the  Board,  a  representative  of  your 
department  appeared,  but  did  not  present  in  evidence  the  covenant  or 
plans.   The  Board  ordered  the  permit  approved.   A  rehearing  has  been 
granted  by  the  Board  of  Permit  Appeals. 

Your  request  for  opinion  sets  out  three  problems: 

(1)  Does  the  Board  of  Permit  Appeals  have  jurisdiction 
to  consider  the  appeal? 

(2)  Does  the  sign  violate  the  stipulations? 

(3)  Is  the  proper  procedure  for  the  applicant  to  apply 
for  a  modification  or  waiver  of  the  stipulations 
pursuant  to  Section  47.1  of  the  Planning  Code? 
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OPINION 


Section  39  of  the  Charter  provides  that  "any  applicant  for 
a  permit  or  license  who  is  denied  such  a  permit  or  license  by  the 
department  authorized  to  issue  same  .  .  .  may  appeal  to  the  Board  of 
Permit  Appeals." 

The  department  "authorized  to  issue"  the  permit  in  the  in- 
stant case  was  the  Central  Permit  Bureau,  although  the  application 
\-i3ls   referred  to  various  interested  city  departments  for  their  approv- 
al or  disapproval.    See  Public  Works  Code,  §§  1-5,  Article  1, 
Chapter  X,  Part  II,  of  San  Francisco  MunlclpaI~Co^e.   The  permit  in 
this  case,  though  disapproved  by  the  City  Planning  Commission,  was 
actually  denied  by  the  Central  Permit  Bureau,  the  department  authori- 
zed to  issue  such  a  permit.   The  appeal  v;as  taken  from  the  denial  of 
the  permit  and  not  from  any  action  by  the  Planning  Commission, 
Charter  Section  39  is  specific  that  when  a  permit  is  denied  by  a 
department  authorized  to  issue  it,  the  Central  Permit  Bureau  in  this 
case,  an  appeal  may  be  taken  to  the  Board  of  Permit  Appeals. 

Accordingly,  in  answer  to  Question  1,  I  conclude  that  the 
Board  of  Permit  Appeals  has  jurisdiction  of  the  appeal. 

The  next  question  presented  by  you  is  whether  the  proposed 
sign  will  violate  the  covenant.   You  point  out  that  this  is  a  matter 
in  v/hich  the  Commission  had  no  discretion,  since  the  stipulations 
would  be  violated  and  the  Board  of  Permit  Appeals  has  no  discretion 
to  permit  a  violation  of  the  covenant.   It  is  true  that  it  has  been 
held  that  the  discretionary  power  of  the  Board  of  Permit  Appeals 
does  not  extend  so  far  as  to  permit  it  to  allow  an  express  violation 
of  a  section  of  the  Building  Code  (Ratto  v.  City  and  County  of  San 
Francisco,  San  Francisco  Superior  Court  Case  No.  403974;   S . F .  crE"y 
Attorney's  Opinion  No.  5927  (March  17,  IS^TH 

In  my  opinion,  the  same  is  true  as  to  the  violation  of  a 
covenant  entered  into  pursuant  to  Section  47  of  the  City  Planning 
Code.   However,  in  the  Instant  case,  counsel  for  the  applicant  has 
taken  the  position  that  the  sign  is  permitted  under  the  covenant  and 
does  not  violate  the  stipulations.   Therefore,  the  ultimate  question 
resolves  itself  to  the  interpretation  of  the  covenant  and  its  con- 
ditions, 

I  have  examined  the  stipulations  involved  and  it  is  my  opin- 
ion that  the  contemplated  sign  would  violate  the  covenant  and  the  con- 
ditions upon  which  the  reclassification  was  granted. 

Other  stipulations  not  pertinent  here  substantiate  that  the 
area  was  to  be  developed  according  to  and  conform  to  the  Master  Site 
Plan,  for  the  stipulations  encompass  layout  of  streets;  general 
character  of  blocks,  buildings,  uses;  height,  location,  character  and 
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spacing  of  buildings;   landscaping;  flow  of  vehicular  traffic;  uses; 
parking;  width  and  design  of  streets,  and  other  specifications. 

The  preliminary  plan  and  final  site  plan  which  were  approved 
by  the  Commission  do  not  indicate  the  roof-top  sign  now  being  con- 
sidered. The  two  signs  permitted  by  Section  7  are  plainly  shown  on 
the  plan. 

Section  1  specifically  states  that  the  development  of  the 
area  and  "the  general  character  of  the  .  .  .  buildings"  shall  con- 
form to  the  Master  Site  Plan.   Section  2  specifically  requires  that 
final  site  plan,  with  v/hlch  any  construction  must  conform  in  detail 
(See  3)*  sl'iall  show  the  "location  and  heights  of  buildings  gnd  signs, 
Certainly  the  necessary  conclusion  from  i-HIs  language,  and  the 
general  plan  of  the  developj.ient,  is  that  regulation  of  roof-top 
signs,  which  could  conceivably  change  the  entire  profile  and  atmos- 
phere of  the  area,  was  ccnise'-.iplated  and  that  unless  such  signs  were 
Included  in  the  plans,  to  which  construction  must  adhere  in  detail, 
they  are  not  permitted  under  the  stipulations.  This  conclusion  is 
buttressed  by  the  specific  exception  in  Section  7  of  the  only  two 
signs  permitted  under  the  stipulation  and  appearing  in  the  plans. 

Therefore,  in  answer  to  your  second  question,  it  is  my 
opinion  that  the  sign  is  net  permitted  by  the  stipulations  as  they 
now  exist,  and,  on  that  basis^  the  den.\al  of  the  permit  should  be 
affirmed. 

In  answer  to  Question  3,  it  is  sufficient  to  state  that 
though  applicant  could  have  petitioned  for  a  waiver  or  modification 
of  the  stipulation  under  Section  47.1  of  the  Planning  Code,  he  was 
not  compelled  to  do  so.   This  was  but  another  remedy  open  to  him, 
and  it  was  consistent  with  nj.s  position  that  the  sign  did  not 
violate  the  stipulations  no-':  to  petition  for  a  modification  under 
Section  47.1. 

You  are  so  advised. 

Respectfully  submitted, 

TO:   MR.  PAUL  OPPERMANN       DION  R.  HOLM,  City  Attorney, 
Director  of  Planning 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2,  California 

RS/BJW 


I 


Opinion  No.  1018 
Nov.  16,  19^5 

SUBJECT:  WAR  MEMORIAL  BOARD  OP  TRUSTEES,  PERSONAL  LIABILITY  OF 

MEMBERS  ARISING  FROM  ACCIDENTS  ON  V'AR  MEMORIAL  PREMISES; 
LIABILITY  OF  PUBLIC  OFFICERS  FOR  NEGLIGENCE,  NON- PERFORM- 
ANCE OR  NEGLIGENT  PERFORMANCE  OF  MINISTERIAL  DUTIES; 
TORT  LIABILITY  OF  PUBLIC  OFFICERS;  GOVERNMENT  CODE 
SECTIONS  1953,  ^9Sk>    and  53051- 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion  regard- 
ing the  TDersonal  liability  of  members  of  the  War  Memorial  Board  of 
Trustees  arising  out  Of  accidents  and  other  like  type  of  incidents 
occurring  in  and  about  the  V^ar  Memorial  premises. 

REQUEST 

"At  the  last  regular  meeting  of  the  War  Memorial  Board 
of  Trustees,  there  was  considerable  discussion  relative 
to  the  ■oersonal  liability  of  members  of  the  Board  of 
Trustees  insofar  as  accidents  and  other  like  type  of 
incidents  occurring  in  and  about  the  War  Memorial  prem- 
ises. 

"The  Board  instructed  me  to  write  to  the  City  Attorney 
and  secure  an  opinion  as  to  the  personal  liabilities 
of  the  individual  members  of  this  Board  insofar  as  the 
operation  of  the  War  Memorial  buildings  and  grounds  are 
involved.   An  early  reply  will  be  appreciated." 

OPINION 

Naturally,  the  question  of  the  liability  of  municipal  officers  for 
their  tortious  conduct  is  a  very  broad  field,  and  it  is  not  practical 
to  explore  all  of  the  ramifications  of  this  problem.   I  trust  that 
a  brief  resume  of  the  general  law  is  at  present  all  that  is 
required. 

In  general,  municipal  officers  are  not  liable  in  private  suit  for 
acts  done  with  care  in  the  honest  performance  of  corporate  or  govern- 
mental duties.   Fe melius  v.  Pierce,  22  Cal.  2d  226,  I38  P.  2d  12; 
Bower  v.  Davis,   13  C.a.  2d  678,  57  P.  2d  S7k'>   k   McQuillin.  Munici- 
pal Corporations  (3d  ed.)  §12.208.   Moreover,  a  mimicipal  officer 
in  the  performance  of  discretionary  duties  is  not  liable  civilly 
therefor.   Taylor  v.  Manson,  9  Ca".  382,  99  P.  i;lO.   However,  the 
rule  is  othervjise  v;hen  the  public  officer  is  acting  entirely  outside 
the  scope  of  his  office  whereby  the  City  or  individuals  suffer  dam- 
ages.  Mock  V.  Santa  Rosa,  126  Cal.  33O,  58  P.  826;  Collins  v.  Jones, 
131  C.Ar%.7,    22  P.  2d  39;  Appier  v.  Hayes,  51  C.A.2d  111,  121+  P.  2d 
125;  White  v.  Towers,  37  Cal.  2d  727,  235  P.  2d  209. 
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Conversely,  it  should  be  noted  in  discussing  the  personal  liability 
of  the  Board  members  for  accidents  and  other  like  type  of  incidents 
occurring  in  and  about  the  premises  of  the  War  Memorial,  that  there 
is  no  personal  liability  for  negligence  whore  the  officer  is  acting 
in  the  scope  of  his  office,  and  such  officer  Is  vested  with  dis- 
cretionary powers  and  is  acting  within  the  scope  of  his  authority. 
Under  these  circumstances  he  is  not  liable  for  an  error  in  judgment 
unless  guilty  of  corruption  or  v/ilful  violation  of  the  laws;  in 
other  words,  he  is  not  liable  for  an  honest  mistake,   0 sburn  v.  Stone, 
170  Gal  [|.80,  150  P.  367,  372;  l|.  McQuillin,  Municipal  Corporations 
(3d  ed.)  §12.209,  §12.211. 

Where,  however,  the  act  is  a  ministerial  one,  public  officers  are 
personally  liable  for  their  negligence.  Wolf sen  v.  Vheolor, 
130  C.A.  J4.75,  19  P.  2d  lOOl).;  Oppenheimor  v.  Los  Angeles,  104  C.A. 
2d  51|5,  232  P.  2d  26;  Opponholmer  v.  Los  Angeles,  10Lj."C.A.  2d  551, 
232  P.  2d  30;  Livezey  v.  Rogers,  31  C.A.  2d  i|12,  88  Pac.  2d  I69. 

Personal  liability  also  attaches  through  failure  to  perform  a  min- 
isterial duty.   People  v.  Standard  Accident  Ins.  Co.,  i;2  Cal.App, 
2d  I4.09,  108  P.  2d  923. 

The  distinction  between  ministerial  acts  and  discretionary  acts  is 
as  follows:   Duties  are  ministerial  which  unqualifiedly  require  the 
doing  of  a  certain  thing.   To  the  extent  that  performance  is  unqual- 
ifiedly required,  it  is  not  discretionary  even  though  the  manner  cf 
performance  may  be  discretionary.   Ham  v.  County  of  Los  Angeles, 
k.6   C.A.  11^8,  189  P.  i+62;  21  Cal.  Jur.,  Public  Officers,  §59^ 

In  general,  there  are  two  broad  avenues  of  liability  arising  from 
accidents  and  like  incidents  on  the  premises  of  the  War  Memorial: 
(1)  Accidents  arising  out  of  dangerous  and  defective  conditions  of 
public  property  (Government  Code,  §53051);  snd  (2)  Accidents  arising 
out  of  the  negligence  of  subordinates  or  employees,  as,  for  example, 
an  elevator  operator  negligently  closing  the  doors  on  a  passenger. 

Before  any  personal  liability  can  attach  under  the  cases  falling 
within  subdivision  (1),  the  following  requirements  of  Section  1953 
of  the  Government  Code .must  be  met. 

"No  officer  of  the  State  or  of  any  district,  county, 
or  city  is  liable  for  any  damage  or  Injury  to  any  person  or 
property  resulting  from  the  defective  or  dangerous  condition 
of  ajiy  public  property,  \anless  all  of  the  following  first 
appear: 

"(a)  /Direct  and  proximate  result_./  The  injury  sus- 
tained was  the  direct  and  proximate  result  of  such  defective 
or  dangerous  condition. 
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"I'b)   /Notice  of  dcfectlvo  of  dangerous  condition^,/ 
ThG  officer  had  notice  of  such  defective  or  dangerous  con- 
dition or  such  defective  or  dangerous  condition  was  directly 
attributable  to  work  done  by  him,  or  lindcr  his  direction, 
in  a  negligent,  careless  or  unworkmanlike  manner, 

"(c)  /Authority,  duty  and  availability  of  funds  to  rem- 
edy conditlon_./  Ho  had  authority  and  It  was  his  duty  to  rem- 
edy such  condition  at  the  expense  of  the  State  or  of  a  political 
subdivision  thereof  and  that  funds  for  that  purpose  were  Immedi- 
ately available  to  him. 

"(d)  /Failure  to  remedy  condition  or  give  warning_./ 
Within  a  reasonable  time  after  receiving  such  notice  and 
being  able  to  remedy  such  condition,  he  failed  so  to  do,  or 
failed  to  take  reasonable  steps  to  give  adequate  warning  of 
such  condition. 

"(e)  /Careful  use  of  property  and  due  care  to  avoid 
danger_j_/  The  damage  or  Injury  was  sustained  while  such  pub- 
lic property  was  being  carefully  used,  and  due  care  was  being 
exercised  to  avoid  the  danger  due  to  such  condition." 

With  regard  to  the  cases  falling  within  subdivision  (2),  the  general 
rule  is  that  a  public  officer  is  not  liable  for  the  acts  of  a  subor- 
dinate or  employee  unless  he  directs  the  performance  of  the  act  com- 
plained of  or  personally  cooperates,  in  it.   Fernelius  v.  Pierce, 
22  Cal.  2d  226,  I38  P.  2d  12j  Ooponheimcr  v.  Los  Angeles,  lOlj  C.A.  2d 
51^-5,  232  P.  2d  26;  i|  McQuillin,  Municipal  Corporations.  3d  ed., 
§12,226.   In  this  respect,  the  rule  of  respondeat  superior  does  not 
apply  as  between  a  public  official  and  his  subordinates,  since  each 
ere  agents  of  the  municinality.   Hilton  v.  Oliver,  20i|.  Cal.  535> 
269  Pac.  i|25;  O'Brien  v.^  Olson,  1^2  C.A.  2d  i|lj.9,  109  P.  2d  8. 

With  respect  to  liability  of  public  officers  for  the  negligence  of 
appointees  or  employees,  section  195^]-  of  the  Government  Code  restricts 
liability  as  follows? 

"No  member  of  any  board  is  liable  for  the  negligent  act 
or  omission  of  any  appointee  or  employee  appointed  or 
employed  by  him  in* his  official  capacity,  whether  the 
appointment  or  emplojonent  was  made  singly  or  in  conjunction 
with  other  members  of  the  board,  unless  the  member  or  members 
of  the  board  making  the  appointment  or  employment  either: 
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"(a)  /Knowledge  or  notice  of  inefficiency  or  incom- 
petency_./  lOiew  or  had  notice  that  the  person  appointed 
or  employed  was  inefficient  and  incompetent  to  perform  or 
render  the  service  or  services  for  which  he  was  appointed 
or  employed. 

"(b)  /Retention  after  knowledge  or  noticejj_/  Retained 
such  inefficient  or  incompetent  person  after  knowledge  or 
notice  of  such  inefficiency  or  incomnetency." 


In  conclusion  it  should  be  noted  that  we  are  informed  that  public 
liability  insurance  is  already  in  force  covering  the  premises  of  the 
V'ar  Memorial.   Insofar  as  such  insurance  protects  the  city  in  dis- 
charging any  judgments  or  settling  and  compromising  any  suits  or 
claims  arising  out  of  accidents  or  other  like  infjidents  occurring 
on  the  promises,  the  result  should  be  to  discharge  by  operation  of 
law  the  members  of  the  War  Memorial  Board  of  Trustees.   Hov;ever,  if 
the  insurance  policies  do  not  so  specifically  provide,  they  should 
expressly  set  forth  that  they  insure  not  only  the  City  and  County  of 
San  Francisco,  its  officers  and  employees,  but,  specifically  the 
members  of  the  Vi^ar  Memorial  Board  of  Trustees.   This  express  desig- 
nation of  coverage  should  not  occasion  any  added  cost  in  premium. 


You  are  advised  accordingly. 


Respectfully  submitted, 


gpa/bjw 


DION  R.  HOLM 
City  Attorney 


TO:  BOARD  OF  TRUSTEES 
Vfar  Memorial 
Veterans  Building 
San  Francisco  2 

Attention:  Mr.  Edward  Sharkey, 
Managing  Director. 
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SUBJECT:   AUTHORITY  OF  CIVIL  SERVICE  COMf'IISSION  TO  RE-RATE  EXAH- 
INATIOW  PAPI.RS  AFTER  POSTING  OF  TENTATIVE  LIST;  SECTION 
II4.7.I  OP  THE  CHi.RTER  REVIEl-ED;  RULE  12  CIVIL  SERVICE 
COiii'lISSION  DISTINGUISHED. 


Gentlemen: 


follows: 


This  office  is  in  receipt  of  your  request  for  opinion  as 


R  E  Q.  U  E  S  T 

"May  we  clirect  your  attention  to  the  provisions  of 
Section  Il^.7»l  of  the  Charter  under  which  lists  of 
eligibles  resulting  from  examinations  shall  be  posted 
for  ti'o  weeks,  during  which  time  all  examination  papers, 
questions  and  ansi/'ers,  and  all  marks  and  grades  in  such 
examination  shall  be  open  to  public  inspection  and  the 
Civil  Service  Commission  is  given  power  to  correct  within 
a  period  of  sixty  days  any  error  which  in  the  judgment  of 
the  Civil  Service  Commission  may  have  occurred  in  the 
rating  of  any  participant  in  such  examination.   Please 
also  refer  to  Section  ll+l  which  empox'ers  the  Civil  Service 
Commission  to  adoot  rules  to  carry  out  the  civil  service 
provisions  of  the  charter  and  such  rules,  except  as  other- 
vTise  provided  by  charter,  shall  govern,  among  other  activi- 
ties, the  administration  of  examinations. 

"Pursuant  thereto  the  Civil  Service  Commission  has 
adopted  Rule  12,  to  T>Thich  we  invite  your  attention,  to 
provide  for  orderly  inspection,  review  and  copying  of 
examination  papers  by  the  public  (non-participants),  for 
revievj  by  participants  of  their  own  papers,  and  for 
review  by  participants  of  the  papers  of  other  participants 
and  for  the  filing  of  protests.  These  inspections  are 
provided  under  Sections  2(b)  and  3  of  Rule  12,  during  the 
two  weeks  after  the  posting  of  the  list  of  eligibles. 
Section  2(a)  provides  for  imnedipte  review  by  a  participant 
of  his  own  riapers  if  he  fails  the  I'ritten  test  and  thereby 
fails  to  qvialify  to  participate  in  subsequent  narts  of  the 
same  examination.   These  inspections  are  for  the  rjurpose 
of  assuring  all  parties  that  the  papers  of  candidates  have 
been  correctly  rated. 
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"please  note  also  Section  1  of  Rule  12  vrhich  provides 
for  Inspection  (not  copying)  by  participants  (jnot   non- 
participants)  of  tentative  rating  keys  iminedia+--ely 
following  the  administration  of  the  vritten  test  and 
prior  to  the  rating  of  the  papers.   If  any  protests 
concerning  the  propriety  and  correctness  of  the  tentative 
rating  key  are  filed  during  this  rating  key  Inspection 
period,  the  protests  are  reviewed  and  considered  and  any 
corrections  warranted  by  this  revievf  are  ordered  made  in 
the  rating  key.  The  purpose  of  this  inspection  of  the 
tentative  rating  key  is  to  validate  the  key  t)rior  to  the 
use  of  the  key  in  scoring  papers  and  before  the  grades  of 
participants  are  known. 

"Under  our  Rule  i|l  requests  for  reconsideration  of 
action  by  the  Civil  Service  Commission  on  protests  on 
rating  keys  may  be  filed  x«'ithin  one  week.   Thereafter  the 
Commission  adopts  the  rating  key  as  the  official  and 
correct  answers  to  the  questions  asked  in  the  examination 
and  the  papers  of  all  participants  are  rated  in  accordance 
with  the  official  rating  key.   Once  the  official  rating 
key  is  adopted  and  the  r>apars  rated,  no  further  protests 
concerning  the  propriety  or  correctness  of  the  rating  key 
will  be  considered. 

"The  security  of  examination  procedures  and  the  main- 
tenance of  confidence  in  the  administration  of  these  proced- 
ures is  of  supreme  importance.   The  necessity  for  validating 
the  rating  key  before  the  ansvrer  s  given  by  participants 
are  known  is  absolute  and  not  debatable. 

"As  we  see  it.  Section  1  of  Rule  12  grants  to  partici- 
pants a  privilege  which  is  not  granted  by  Section  ll|-7»l  of 
the  Charter,  i.e.  the  inspection  of  rating  keys  and  this 
rating  key  inspection  occurs  prior  to  the  scoring  of 
examination  papers.   The  rule  (Section  1)  prohibits  further 
protests  concerning  the  rating  key  after  the  examination 
Is  scored.   On  the  other  hand  Sections  2(a),  2(b)  and  3  of 
Rule  12  carry  out  the  charter  requirement  that  all  examina- 
tion papers  of  participants,  all  of  the  questions  and  the 
answers  of  participants  and  all  the  marks  and  grades  fiven 
participants  may  be  inspected  during  the  two  weeks  after  a 
list  is  posted  and  thus  the  public  and  participants  are 
able  to  assure  themselves  thet  each  paper  has  been  correctly 
marked  and  graded  in  accord  with  the  approved  and  uniform 
rating  key. 
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"^iill  you  be  good  enough  to  advise  if  in  your  opinion 
Section  1  of  Rule  12  is  valid  in  view  of  the  nrovisions 
of  Section  II4.7.I  of  the  Charter." 

OPINION 

The  basic  problem  presented  in  your  request  covers  the 
interpretation  of  the  language  in  Section  II4.7.I  in  regard  to  the 
re-rating  of  examinations  after  the  posting  of  the  tentative  list 
and  an  analysis  of  Rule  12  of  the  Rules  of  the  Civil  Service  Commis- 
sion to  determine  whether  there  is  any  conflict  therein.   Since  I 
will  be  discussing  both  the  Charter  Section  and  the  Rule  throughout 
this  opinion  I  am  setting  them  forth  in  full  at  the  beginning  of  this 
opinion. 

Section  ll|-7.1  of  the  Charter  reads  as  follovrs: 

"After  the  civil  service  commission  has  -oreTDared  and 
published  or  posted  a  list  of  eligibles,  arranged  in  order 
of  relative  excellence,  as  the  result  of  any  examination 
held  by  said  commission,  said  list  shall  not  be  finally 
approved  for  two  weeks  after  the  date  of  the  publication 
or  posting  of  said  list,  during  which  time  all  examination 
papers,  questions  and  answers,  and  all  marks  and  grades 
given  on  any  test  given  in  said  examination  shall  be  open 
to  public  inspection  and  copying  by  any  citizen,  providing 
that  the  identity  of  the  examiner  giving  any  mark  or  grade 
in  an  oral  test  shall  not  be  disclosed;  and  provided  further 
that  the  commission  may  require  the  payment  of  a  fee  of  not 
more  than  one  dollar  (-^=1)  for  the  inspection  of  all  of  the 
papers  relating  to  the  examination  of  any   one  person  partic- 
ipating in  said  examination!  and  provided  further  that  a  par- 
ticipant may  examine  his  own  examination  papers  tdthout 
charge.   The  civil  service  compiission  shall  have  power  to 
correct  any  error  xihich  in  its  judgment  may  have  occurred 
in  the  rating  of  any  participant  in  said  examination,  and  to 
alter  said  published  or  posted  list  of  eligibles  and  to 
make  changes  accordingly  therein  vjhich  in  the  opinion  of 
said  commission  may  be  justified  by  any  re-examination  of 
said  papers,  questions,  ansvrers,  marks  or  grades  given  in 
said  examination;  provided  that  said  changes  shall  be  made 
vrithin  a  period  of  not  more  than  sixty  (60)  days  after  the 
date  of  the  publication  or  posting  of  said  list," 

Rule  12  of  the  Civil  Service  Commission  reads  as  follovrs: 

"RULE  12.   INSPECTION  OP  RATING  UEYS  AND  CIVIL 
SERVICE  EXAIJINATION  PAPERS 
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"Section  1.   IHSPECTION  OP  RATING  ILYS:   Prior  to 
the  rating  of  the  examination  papers,  the  Questions  asked 
in  the  vritten  examination  and  the  rating  keys  answers 
will  be  available  for  three  days,  not  including  Saturdays, 
Sundays  or  Holidays,  for  inspection  by  participants  in  the 
examination.   Unless  special  permission  of  the  Personnel 
Director  is  obtained,  participants  shall  not  be  allowed 
more  than  one  inspection  of  the  rating  key.   The  time 
allowed  for  such  rating  key  inspection  may  be  extended  or 
curtailed  if  in  the  judgment  of  the  Commission  or  the 
Personnel  T'irector  and  Secretary,  the  needs  of  the  service 
or  the  number  of  ■oarticipants  warrants.   The  examination 
papers  of  the  applicants  will  not  be  available  for  inspec- 
tion during  the  rating  key  insnection  period.   The  purpose 
of  this  inspection  of  the  rating  key  answers  is  to  correct 
any  errors  in  the  rating-  \:ej   answers  or  anj'"  of  the  questions 
asked  in  the  examination  that  may  be  ambiguously  or  incor- 
rectljr  phrasedi  therefore,  protests  by  participants  regard- 
ing the  questions  or  the  rating  key  ansvjers  must  be  filed 
in  writing  during  this  ratin[  key  inspection  period.   Follow- 
ing the  close  of  the  three-day  inspection  period  the  rating 
key  will  be  officially  adopted  by  the  Comnission  provided  no 
protests  have  been  filed.   If  any  protests  have  been  filed 
against  the  rating  key  ^'Ithin  the  three-day  inspection  period, 
the  questions  protested  and  the  key  answers  shall  be  imriedi- 
ately  available  to  participants  for  an  additional  one-day 
period,  Saturdays,  Sundays  and  Holidays  excepted,  immediatelj'' 
follovjing  the  three-day  inspection  period,  during  which  time 
the  Commission  will  accept  argurrents  supported  by  authorities 
which  uphold  the  key  answers,   Turing  this  period  the  Com- 
mission may  refer  the  questions  and  rating  key  answers  to 
authorities  for  checking  as  to  Incorrect  answesrs  or  ambigxiously 
or  incorrectly  phrased  questions.   Following  the  close  of  the 
rating  key  inspection  period,  the  final  ratin,  key  will  be 
officially  adopted  by  the  Comxiisslon,   Protests  made  after 
the  rating  key  has  teen  officially  adopted  by  the  Civil 
Service  Commission  iiill  not  be  considered, 

"Section  2(a).   liuLDL.TL  INSPLCTIOIT  OP  O^Ti  PAPERS  PRIOR 
TC  COMPLETION  OF  EXaLIIi^.TION  PY  PARTICIPANTS  FAILING  IN  WRITTEN 
PART  OF  EXAMINATION:   i-^here  there  are  several  parts  in  the 
examination,  and  participants  failing  in  the  ^'ritten  exam- 
ination are  excluded  from  the  remainder  of  the  examination, 
such  participants  shall  be  Immediately  notified  of  their 
failure.   The  examination  papers  of  such  participants 
shall  be  available  for  tx'o  days,  not  Including  Saturdays, 
Sundays  or  Holidays,  for  inspection  by  such  participants, 
and  protests  on  the  written  portion  of  the  examination  at 
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this  time  must  be  made  vlthin  the  tvo-day  inspection  period 
on  forms  provided  by  the  Civil  Service  Commission.   Protests 
made  at  this  time  regarding  the  rating  key  will  not  be  con- 
sidered by  the  Civil  Service  Commission,   particiT5ants  noti- 
fied of  their  failure,  whose  examination  status  is  not 
changed  through  subsequent  Comraission  action  will  receive 
no  further  notification  from  the  Comi-iission, 

"Section  2(b).   INSPECTION  OP  OWN  EXAMINATION  PAPERS 
EY  PARTICIPANTS:   After  the  papers  of  an  examination  are 
rated  and  a  tentative  list  of  eligibles  rtrenared,  the  said 
tentative  list  of  eligibles  shall  be  posted  in  the  offices 
of  the  Civil  Service  Commission  for  a  loerlod  of  two  vieeks, 
during  which  time  narticipants  in  the  examination  may 
inspect  their  own  exsmination  TDapers  under  the  supervision 
of  monitors  employed  by  the  Civil  Service  Comriission,   The 
examination  papers  of  a  participant  are  hereby  defined  to 
consist  of  the  application  filed  by  the  narticipant  and  the 
questions  and  answers  and  all  marks  and  grades  relating 
to  the  examination  of  that  particular  participant,  except 
that  the  identity  of  the  oral  examiners  shall  not  be  a  part 
of  such  record.   Protests  b^'  participants  in  regard  to 
their  ratings  must  be  filed  I'ith  the  Civil  Service  Commis- 
sion on  forms  provided  by  the  Civil  Service  Commission  T-lthin 
the  two-week  inspection  period,  t)rovided  that  if  the  last  day 
of  said  ti'o-week  loeriod  falls  on  a  holiday,  the  neriod  shall 
be  extended  one  day,   protests  m.ade  at  this  time  regarding 
the  rating  key  will  not  be  considered  by  the  Civil  Service 
Commission. 

"Section  3.   INSPECTION  BY  PARTICIPANTS  0^  TFL  PAPERS 
OP  CTH_R  PARTICIPANTS  CR  INSPECTION  OP  PAPERS  FY  NON-PARTIC- 
IPANTS:  During  the  inspection  period  lorovided  under  Section 
2(b)  of  this  rule,  any  citizen  may  inspect  and  cony  the 
examination  paper  of  anv  participant  in  the  examination  as 
provided  in  Section  2(b)  hereof,  or  any  participant  may 
inspect  and  copy  the  examination  paper  of  any  other  partic- 
ipant in  such  examination,  provided,  however,  thst  a  fee  of 
Oi«00  shall  be  charged  and  collected  for  the  insioection  of 
each  examination  paper  insnected  under  the  v)rovisions  of  this 
section.   Protests  by  persons  inspecting  examination  papers 
under  the  provisions  of  this  section  must  be  filed  ^'ith  the 
Civil  Service  Com.mission  on  forms  -rovided  by  the  Civil 
Service  Commission  within  the  two-week  inspection  period. 
Protests  regarding  the  rating  key  made  at  this  time  will 
not  be  considered  by  the  Civil  Service  Commission. 
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"Section  I4..   INSPECTION  BEYONr'  TIME  LIMITS:   Inspection 
of  examination  papers  beyond  the  time  limits  provided  in 
Section  1,  ?,  and  3  of  this  rule  shall  not  be  allowed  ercept 
with  the  special  permission  of  the  Personnel  Director  and 
Secretary  or  the  Civil  Service  Commission.  Any  aooeal  to 
the  Comraission  from  a  denial  of  inspection  by  the  Personnel 
Director  and  Secretary  shall  set  forth  in  writing  detailed 
reasons  for  such  request." 

Section  ll]-7.1  actually  can  be  divided  into  two  complete 
and  distinct  subjects.   First  it  establishes  the  unequivocal  ri^ht 
of  the  participants  and  the  £;eneral  nublic  upon  the  npyment  of  the 
fee  to  publicly  insr)ect  and  copy  the  questions  and  answers  con- 
tained in  an  examination.  This  insioection  is  permitted  after  the 
posting:  of  what  is  generally  referred  to  as  a  tentative  list  of 
eligibles.   The  second  portion  of  Section  li|7.1  gives  a  discretionary 
power  to  the  Civil  Service  Commission  to  correct  any  error  which  in 
its  judgment  may  have  occurred  in  the  rating  of  a  participant  and 
to  make  such  chanjes  in  the  list  of  eligibles  as  may  in  their  opinion 
be  justified.   It  is  important  to  note  that  this  latter  portion  of 
Section  1U7.1»  unlike  the  first  portion  dealing  with  the  inspection 
of  the  papers,  etc.,  makes  it  a  matter  for  the  exercise  of  the  dis- 
cretion of  the  Commission  before  any  changes  can  be  made  in  the 
examination  or  the  list  published.   Accordingly  the  Commission  is 
given  the  full  power  undei  this  portion  of  Section  II4-7.I  to  exercise 
its  discretion  with  regard  to  the  matters  contained  therein. 

There  are  many  ways  in  which  the  discretionary  power 
conferred  upon  the  Comraission  by  Section  lij.7.1  can  be  exercised. 
The  normal  and  most  satisfactory  way,  however,  is  for  the  Civil 
Service  Commission  to  inform  all  applicants  of  the  manner  in  which 
they  will  review  the  questions  and  answers  after  the  tentative  list 
has  been  posted  in  order  to  determine  whether  or  not  errors  have 
been  made  which  in  their  opinion  require  adjustments  in  the  posted 
list. 

The  Commission,  aware  of  its  duty  to  conduct  all  examina- 
tions in  a  fair  and  impartial  mannei-"  ,  has  adopted  Rule  12  quoted 
above,  which  informs  all  persons  concerned  as  to  their  rights 
throughout  the  entire  course  of  the  rating  of  the  examinations. 
In  this  rule  the  Commission  has  established  what  will  constitute 
the  scope  of  its  re-examination  of  the  papers,  questions,  answers, 
marks  or  grades,  under  the  authority  vested  in  it  by  Section  ll|.7.1. 
They  have  provided  for  a  fair  and  impartial  testing  and  challenging 
of  the  rating  key  uoon  which  the  examination  is  to  be  rated  prior 
to  the  rating  of  any  of  the  papers  of  the  participants.  Having  thus 
provided  a  fair  and  impartial  method  for  challenging  the  rating  key 
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UDon  vhich  the  examination  vdll  be  rated  prior  to  the  correction 
of  any  papers,  they  have  also  provided  that  they  will  not  entertain 
any  further  protests  to  the  rating  key  after  its  final  adoption. 
This  rule  I'hen  examined  in  the  light  of  its  purpose  appears  to  be  a 
reasonable  exercise  of  the  discretionary  power  granted  to  them  under 
Section  1)4.7.1  on  this  subject.   It  is  true  that  Rule  12  in  more  or 
less  its  present  form  was  originally  passed  r)rior  to  the  adoption 
of  Section  lij-7.1  of  the  Charter,  but  the  record  shows  that  this 
rule  has  been  amended  since  the  adoption  of  Section  li|7.1  and  that 
the  language  pertaining  to  protests  to  the  rating  key  has  been 
left  unchanged.   It  is  reasonable  to  assume  that  the  Commission 
when  it  had  this  rule  before  it  for  amendment  sai'  no  reason  to 
make  any  change  in  the  language  dealing  i-ith  the  rating  key.      This 
decision  was  made  subsequent  to  the  passage  of  Section  ll|.7,l. 
The  effect  of  amending  this  rule  of  the  Civil  Service  Commission 
was  to  re-state  it  and  re-publish  it  in  its  -oresent  language 
which  I  have  quoted  in  full  above. 

Because  of  the  particular  waj?-  in  which  this  rule  is 
written,  I  have  made  some  factual  studies  of  the  tyoe  of  qiestions 
which  are  currently  being  used  by  the  Civil  Service  Commission 
in  entrance  and  promotional  examinations  conducted  by  it,   I  have 
also  researched  the  question  of  the  necessity  of  adoiDting  a  final 
key  in  advance  of  rating  an  examination  in  a  number  of  texts  on 
the  subject.   This  survey  revealed  the  fact  that  at  the  present 
time  the  Civil  Service  Commission  is  using  either  true,  false  or 
multitDle  choice  form  of  questions  almost  exclusively.   It  is  true 
that  in  certain  highly  specialized  technical  examinations,  such  as 
engineers,  problems  are  presented  T/'hich  can  only  be  solved  by  the 
ascertainment  of  one  riarticular  ansi-er.   The  conclusion  that  I 
have  reached  from  this  survey  and  study  is  that  the  answers  to 
all  of  the  questions  being  Presently  asled  in  examinations  con- 
ducted by  the  Civil  Service  Commission  can  be  established  object- 
ively. Thus  a  rating  key  adopted  on  an  objective  basis  requires 
no  subjective  action  on  the  nart  of  the  nerson  rating  the  exam- 
ination.  All  authorities  in  the  field  which  I  have  examined  state 
unequivocally  that  this  tyr)e  of  examination  is  one  in  which  only 
"objective  items"  are  used.   The  authorities  further  state  that 
answers  which  are  capable  of  being  reduced  to  such  clear  cut  and 
unequivocal  norms  leave  no  room  for  the  ironing  out  of  apparent 
dissatisfactions  by  the  particioants  and  the  examining  authority 
after  the  results  of  the  examination  have  been  posted.   Finality 
of  ratings  must  be  established  in  this  type  of  examination  in 
order  to  assure  the  object  of  the  merit  system.   Any  published 
results  in  which  the  rating  key  could  subsequently  be  challenged 
would  destroy  this  finality  and  greatly  imoair  the  value  of  object- 
ive testing.   Since  the  Commission  at  all  times  was  fully  aware 
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of  the  necessity  of  making  the  rating  key  final  it  is  reasonable 
to  assurae  that  its  method  of  accomplishing  this  vas  through  the 
adoption  of  Rule  12, 

I  have  discussed  the  question  of  objective  testing  in 
this  orjinion  because  it  appears  to  me  that  it  exT)lains  and 
establishes  the  reasonableness  of  Rule  12,  vihich  cuts  off  any 
further  protests  to  the  rating  key  once  the  Commission  has  adopted 
the  final  rating  key.   It  should  be  noted  that  nothing  that  I  have 
said  in  this  opinion  should  be  constnaed  as  applying  to  essay  or 
other  type  questions  which  require  subjective  testing  by  the 
examiners  before  they  can  be  rated. 


Therefore,  i 
discretion  in  the  Civi 
tentative  lists.  The 
poi-er  covering  examina 
a  rule  '-'hich  prohibits 
its  adoTDtion.  This  ru 
under  Section  II4.7.I. 
Rule  12  of  the  Civil  S 
ll|.7,l  dealing  vlth  the 
examinations  after  the 


n  my  opinion,  Section  ll|.7.1  places  a  broad 
1  Service  Commission's  right  to  alter  posted 
Commission  has,  under  its  broad  rule  making 
tions,  vmder  Sections  li^.1  and  II1.7.I,  enacted 

any  protests  to  the  final  rating  key  after 
le  is  a  reasonable  exercise  of  its  discretion 
Consequently,  there  is  no  conflict  betx'een 
ervice  Commission  and  the  language  of  Section 

authority  of  the  Commission  to  re-rate 

tentative  list  has  been  loosted. 

Respectfully  submitted, 


TO:   CIVIL  SERVICE  COl^Ii'.ISSION 
151  City  Hall 
San  Francisco  2 


DION  R.  HOLM 
City  Attorney 


Attention: 


Kr.  "illiam  L.  Henderson 
Personal  Director  and  Secretary 


I 
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OPINION  m.    1020 

November   l8,    1955 

SUBJECT:      SHERIFF,    PRISOITERS'    WELFARE   FUND,    USE   FOR 
LOCAL  CARFARE  ON  DISCHARGE  OF  PRISONERS, 
ALSO  FOR  RAIL  OR  BUS   FARE  TO  HOI-IE   IN 
CALIFORNIA.      (SEC.    ^025,    PENAL  CODE) 

Dear  Sir: 

This   office   is   in  receipt  of  your  request   for  an  opinion 
as   f  ollovrs : 

REQUEST 

"A  practice  of  alloting  1S4   to  a  discharged  inmate  at  San 
Bruno  has  been  the  practice  of  the  Sheriff's  Office  for 
many  years.   The  funds  forrierly  carae  from  the  Carfare 
Fund  of  this  office,  however,  the  funds  are  not  alloted 
from  the  Prisoners'  Welfare  x^und.   The  practice  of  dis- 
charging inmates  from  the  van  at  St.  Francis  Circle  has 
been  changed.   The  discharge  point  is  in  downtown  San 
Francisco;  hov/ever,  the  15;^  is  alloted  to  those  without 
funds . 

"I  would  be  pleased  to  receive  your  vievrs  relative  to  the 
Sheriff's  Office  increasing  the  aruount. 

"Another  matter  that  I  would  be  pleased  to  have  your  views 
on  is:   Could  the  Sheriff  purchase  rail  or  bus  tickets  to 
send  inmates  to  their  homes  in  California.  The  funds  to 
come  from  the  Prisoners'  welfare  Fund. 

"I  would  be  pleased  to  receive  your  views  relative  to  the 
Prisoners'  Welfare  Fund  under  Section  t].025  Penal  Code 
State  of  California'^" 


OPINION 

Section  1+025  of  the  Penal  Code  sets  up  the  structure  for 
the  establishment  and  maintenance  of  a  store  at  the  County  Jail  and 
for  the  deposit  of  the  profits  in  an  ini.iates  Welfare  Fund  and  for 
the  expenditure  from  that  fund.  Subsection  (d)  provides: 

"(d)   The  money  and  property  deposited  in  the  inmate 
welfare  fund  shall  be  expended  by  the  sheriff  solely  for 
the  benefit,  education,  and  vxlfare  of  the  inmates  con- 
fined vrithin  the  Jail.  An  iteraized  report  of  such  expen- 
ditures shall  be  submitted  annually  to  the  board  of 
supervisors ." 
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It  is  apparent  from  the  reading  of  this  section  that  it  is 
a  declaration  of  the  purposes  for  which  these  funds  are  to  be  used. 
They  are  to  be  expended  for  the  use  of  the  prisoners  rather  than  for 
a  non-prisoner  use.  Thus,  the  language  restricts  the  use  of  the 
funds  to  be  for  the  benefit,  education  and  welfare  of  the  prisoners. 

For  a  period  of  years  the  sheriff  has  been  giving  prisoners 
carfare  upon  discharge  from  this  fund.   This  custom  would  give  rise 
to  the  application  of  the  doctrine  of  contemporaneous  construction. 
In  the  absence  of  lan£:ua-;,e  to  the  contrary  this  interpretation  is 
consistent  with  the  purposes  set  out  in  the  statute.  There  may  be 
occasions  when  a  prisoner  is  without  any  funds  and  where  his  morale 
would  be  benefited  if  he  knevf  that  upon  discharge  he  vrould  be  given 
a  small  sum  of  money  over  the  iSi^   carfare  allowance.   If  a  prisoner's 
welfare  is  thus  enhanced  by  an  increase  in  this  amount  the  sheriff 
may,  in  his  discretion,  add  to  it  such  additional  suiii  as  he  feels 
necessary  to  accomplish  this  purpose.   Therefore,  the  sheriff  may 
increase  the  amount  given  to  a  prisoner  in  need  upon  discharge. 

Question  #2.   Could  the  sheriff  purchase  rail  or  bus 
tickets  to  send  inraates  to  their  homes  in  California? 

Following  the  same  line  of  reasoning,  the  sheriff  could 
make  such  purchases.   It  would  greatly  add  to  an  inmate's  morale 
while  in  jail  to  knovr  that  upon  his  release  he  could  return  to  his 
home  if  in  California.  Thus,  such  an  expenditure  is  for  the  benefit 
and  welfare  of  the  prisoners  and  comes  within  the  language  of  subsec- 
tion (d)  of  Section  Ii025  of  the  Penal  Code. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
AOS/Vj'PB 

TO:  Mr.  Daniel  Gallagher 

Sheriff,  City  and  County  of  San  Francisco 

City  Hall 

San  Francisco  2,  California 


OPINION  NO.    1021 
November  22,    1955 

SUBJECT:      iLPPROPRIATION   ORDIMNCE  CPvtATING   POSITION   OP  INSTRUCTOR 
OP  ITURSINCr,    DEPARTriLNT    OP   TOELIC   HE^.LTH;      LEGALITY  OP 
COMPENSATING   OCCUPAI>T    OP   POSITION  LT  SAIi.RY  0?   POSITION 
PRIOR  TO  EFFECTIVE  DATE   OP   ORDINAiJCE. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  folloT's: 

REQUEST 

"The  Finance  Committee  had  for  consideration  at  its 
meeting  on  '.ednesday,  September  28,  1955>  File  No,  13697* 
appropriating,  %-3»5^5>  Public  ?:ealth,  San  Francisco  Hospital, 
for  one  position  of  P30I4.  Instructor  of  ijursing;  abolishing 
one  position  of  P102  Registered  liurse,  and  validating 
related  annual  salary  ordinance  1955-56. 

"In  this  connection  you  vjill  find  attached  hereto 
conmuni cation  from  Dr.  Sox,  director  of  Public  Health, 
dated  September  27,  1955»  explaining  the  circumstances 
in  connection  ^^Jith  the  position  of  Instructor  of  Nurses 
proposed  to  be  created  ty  the  measure  above  referred  to, 
File  13697. 

"This  measure  protDoses  the  creation  of  the  position 
referred  to  and  the  nayment  of  the  salary  allocated  for 
such  position  prospectively,  from  the  effective  date  of 
said  measure. 

"You  will  note  from  the  attached  letter  of  ">r.  Sox 
that,  although  the  rjosition  referred  to  has  not  heretofore 
been  created,  a  Registered  Nurse  in  the  Derjartment  of 
Public  Health  has  been  performing,  the  duties  of  the 
position  of  Instructor  of  Nursing  since  July  1,  1955. 

"I  have  been  directed  by  the  Finance  Comm.ittee  to  re- 
quest your  opinion  whether  or  not  under  the  circumstances 
recited  it  is  legal  and  proper  to  comoensate  the  Registered 
Nurse  who  has  been  oerforming  the  duties  of  Instructor 
of  Nursing  since  July  1,  1955j  for  the  difference  between 
the  salary  which  she  received  as  a  Registered  Nurse  and 
the  entrance  salary  allocated  to  Instructor  of  Nursing." 


J 


Dr.  Sox's  letter  referred  to  in  your  request  reads  as 
follows: 
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"Your  Committee  has  before  you  an  Appropriation 
Ordinance  Araendment  vhich  reflects  the  reclassification 
of  one  position  of  P102  Registered  Nurse,  San  Francisco 
Hospital,  to  P30i4-  Instructor  of  Nursing,  San  Francisco 
Hospital, 

"This  reclassification  was  requested  by  this  Depart- 
ment on  April  6,  1955*   I'he  matter  was  approved  at  the 
Civil  Service  heeting  of  April  22,  1955*   The  necessary 
Salary  Ordinance  Amendment  was  prepared  by  the  Civil 
Service  Comraission  -  but  because  of  the  time  limitation 
involved  in  the  fiecal  procedure  in  amending  the  Salary 
and  Appropriation  Ordinances,  the  Salary  Ordinance 
Amendment  was  canceled  and  the  Commission  ordered  that 
the  reclassification  take  effect  on  July  1,  1955»   The 
current  Salary  Ordinance  reflects  this  reclassification, 

"Since  the  budget  which  vias  adopted  by  the  Board  of 
Supervisors  did  not  include  this  reclassification,  it  has 
been  necessary  to  submit  an  amendment  to  the  Appropriation 
Ordinance  to  accomplish  this  fact.   In  the  meantime,  a 
qualified  Instructor  of  Nursing  at  San  Francisco  Hospital  - 
who  appears  on  the  payroll  as  a  P102  Registered  Nurse  -  has 
been  performing  these  duties. 

"This  employee  accepted  the  assignment  r'ith  the  under- 
standing that  the  position  would  be  created  on  July  1,  1955 
-  and  has  novj  been  required  to  work  three  months  at  the 
salary  of  a  Registered  Nurse,  ^ie  respectfully  point  out 
that  the  entrance  salary  of  Registered  ii'urse  is  ^315*00  ^ 
month  while  the  entrance  salarjr  for  Instructor  of  Nursing 
is  (4*^5 •00  a  month.   The  delay  in  amending  the  Appropria- 
tion Ordinance  has  resulted  in  a  loss  of  salary  of  ^)90,00 
a  month  for  this  employee. 

"in  the  interest  of  equity,  we  respectfully  request 
that  the  Appropriation  Ordinance  reflect  the  reclassifica- 
tion of  this  position  -  effective  July  1,  1955*   If  your 
Board  approves  this  request  we  will  submit  the  necessary 
payrolls  to  reimburse  the  employee  Involved." 

OPINION 

The  facts  as  outlined  in  the  foregoing  letters  and  as 
additionally  furnished  me  by  the  offices  of  the  Controller  and 
the  i:ayor  Indicate  substantially  the  following  situation; 
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The  Budget  as  adopted  by  the  Board  of  Supervisors  re- 
flected 2llj.  positions  of  Pl02  Registered  Nurse  and  3  positions 
of  P30i4-  Instructor  of  Nursing.   The  annual  salary  ordinance 
adopted  on  Jione  1,  1955.  hoiiever,  indicated  213  P102  positions 
and  I|  P3OI4.  positions.   On  June  9,  1955  the  Pepartment  of  Public 
Health  requested  a  validating  appropriation  for  the  creation  of 
the  extra  position  of  P3OI4-,  Instructor  of  Nursing.   On  June  22, 
1955»  this  position  was  deleted  by  the  Mayor.   On  June  23,  1955 
the  Department  of  Public  Health  resubmitted  its  request  and  on 
August  31»  1955  the  Ilayor  approved  the  request  for  the  creation 
of  the  position  I'ith  funds  being  allocated  for  it  prospectively 
from  the  anticipated  effective  date  of  the  appropriation  ordinance. 
On  September  26,  1955  the  Finance  Committee  recommended  "do  pass" 
on  the  appropriation  ordinance  as  submitted  by  the  Ilayor  and  on 
October  10,  1955  the  ordinance  vjas  finally  passed  by  the  Board. 
Prom  July  1,  1955  a  Registered  Nurse  hed  been  performing  the  duties 
of  the  position  of  an  Instructor  of  Nursing  and  you  ask  I'hether 
under  the  above  circumstpnces  it  vould  be  legal  end  Tsroper  to 
compensate  the  Piegistered  Nurse  for  the  difference  between  the 
salary  she  received  as  a  Registered  Nurse  and  the  entrance  salary 
of  Instructor  of  Nursing  from  July  1,  1955  to  the  effective  date 
of  the  appropriation  ordinance. 

I  regret  to  advise  that  under  the  circumstances  recited 
it  ly'ould  not  be  legal  to  comnensate  the  Registered  Nurse  for  the 
difference  in  salary  for  the  period  indicated. 

Under  Section  1[|.3  of  the  Charter  positions  in  departments 
of  the  city  and  county  are  created  by  ap'->ropriation  ordinance  of 
the  Board  of  Suoervisors.  Aprjropriation  ordinances  under  the  pro- 
visions of  Section  72  and  Section  60  of  the  Charter  require  a 
channeling  and  approval  process  from,  the  department  and  through  the 
Mayor  and  the  Board  of  Supervisors. 

It  is  a  fundamental  principle  of  municipal  lav  that  the 
mode  is  the  measure  of  pover  and  that  no  obligation  can  be  created 
against  public  funds  unless  and  until  the  prescribed  mode  has  been 
followed.   (See:  Sullivan  y.  McKinley.  II4.  Cal.  2d  113j  liilliams 
Eros.  V.  Haas.  53  C.A.  2d'  iil5;  Brovn  v.  Poyd.  33  C.A.  2d  14.16.) 

As  stated  in  Bro''/'n  v.  Boyd,  supra; 

"This  conclusion  rests  upon  the  ancient  doctrine 
announced  in  Zottman  v.  City  of  San  Francisco,  20  Cal. 
96,  102  that  'the  mode  in  such  cases  constitutes  the 
measure  of  the  power.'   If  the  city  was  without  power 
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to  create  the  positions  in  the  manner  followed,  the 
payment  of  compensation  to  the  occupants  is  beyond  the 
power  of  the  city  authorities,  and  hence  subject  to 
restraint  under  the  code  section." 

Here  the  position  in  question  vies  not  legally  created  nor 
could  it  be  until  the  proposed  legislation  had  received  the  requisite 
approvals  and  had  become  effective  as  an  appropriation  ordinance. 
The  legal  obligation  to  pay  the  salary  did  not  arise  until  that  time, 
and  then  only  prospectively  to  the  extent  of  the  funds  appropriated 
for  the  position. 

You  are  advised  accordingly. 

Respectfully  submitted^ 


DION  R.  HOLM 
City  Attorney 


TJE/BJ^') 


TO:   BOARD  OP  SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention:   Mr.  John  R.  McGrath 
Clerk  of  the  Board 


OPINION  No.  1022 
November  28,  1955 


SUBJECT:   HEALTH  SERVICE  SYSTEM;  COVERAGE  OP  FORMER 
EMPLOYEE  BY  SYSTEM  BASED  ON  PACT  THAT 
RETIREMENT  SYSTEM  CONTRIBUTIONS  HAVE  NOT 
BEEN  REFUNDED, 


Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"At  the  September  meeting  of  the  Health  Service 
Board  appearance  was  made  before  the  Board  in  behalf 
of  our  former  member  No.  20088.   This  member  terminat- 
ed her  employment  as  of  April  5th,  1955,  because  of 
ill  health,  and  applied  the  same  day  to  the  Retirement 
System  for  the  return  of  her  contributions. 

"Retirement  contributions  were  mailed  by  register- 
ed mall  from  the  Retirement  System,  we  are  informed,  on 
May  20th  and  signed  for  the  same  date  by  George  S. 
O'Brien, 

"Subsequent  to  her  resignation  this  lady  entered 
the  hospital  on  April  24th,  1955*  and  the  Health  Ser- 
vice System  paid  for  7  days  $105.00  and  auxiliary 
benefits  $21.60,  taking  her  through  April  30th,  and 
the  Board  rejected  an  appeal  for  treatment  beyond  that 
date, 

"It  has  been  the  custom  of  the  Health  Service 
System  to  cover  the  member  through  the  pay  period  in 
which  termination  of  employment  occurs  and  contributions 
are  paid,  but  in  no  event  beyond  the  end  of  the  month 
in  which  termination  occurs.   The  member  had  paid  di- 
rectly to  this  office,  on  April  13th,  contributions  to 
May  15th,  which  were  receipted  for  because  of  the  fact 
that  notification  of  her  resignation  had  not  been  receiv- 
ed.  Another  contribution  was  made  May  19th  to  cover 
through  June,  but  on  May  30th  $11.40  contributions  were 
refunded  to  the  former  member  for  May  and  June  to  which 
she  was  not  entitled. 

"The  member  bases  her  plea  on  the  premise  that  she 
had  not  withdrawn  her  Retirement  funds  until  they  were 
actually  in  her  hands  and  therefore  was  a  member  of  the 
Retirement  System  until  that  date. 

"The  Board  has  directed  the  Secretary  to  request 
your  opinion  as  to  whether  the  Health  Service  Board's 
interpretation  is  correct;  or  if  the  member  has  further 
claim." 
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OPINION 

In  my  opinion  the  Health  Service  Board's  Interpretation  is 
correct  and  the  member  has  no  further  claim  against  the  System, 

Charter  §172.1,  subd,  1,  provides  that  the  members  of  the 
Health  Service  System  shall  consist  of  all  "employees"  of  the  city 
and  county  who  are  members  of  the  Retirement  System.   Subdivision 
3  provides  that  the  Health  Service  Board  shall  have  power  to  make 
provision  for  the  participation  in  the  benefits  of  the  System  by 
"retired  municipal  employees," 

The  party  in  question  ceased  to  be  an  employee  of  the  City 
and  County  on  April  5*  1955.  Hence  her  right  to  membership  in  the 
Health  Service  System  under  §172.1,  subd,  1,  ceased  as  of  that  date. 

Did  she  then  become  a  "retired  municipal  employee"  under 
subdivision  3? 

The  Charter  references  to  "retired  persons,"  "retired  mem- 
bers," "member  retired,"  "person  who  has  retired"  (§§159*  I63* 
163  (b),  165  (b),  165,1.1,  165.3.2,  165.2  (B),  165.2  (J),  166(a), 
168,1.2,  171.1.12),  mean  former  employees  who  have  been  retired  on 
a  pension  under  the  compulsory  retirement  provisions  of  the  Charter 
or  by  action  of  the  Retirement  Board.   The  reference  in  §172.1, 
subd".  3(e)  to  "retired  municipal  employees"  means  the  same.  For 
where  the  same  word  ("retired")  is  used  in  different  parts  of  a 
statute,  it  will  be  presumed  to  be  used  in  the  same  sense  throughout. 
(59  C.J.  1003.)   A  miscellaneous  employee  who  resigns  and  applies 
for  a  refund  of  her  contributions  is  not  a  retired  municipal  employee, 
(Cf,  Op,  No,  982,  August  17,  1955.)   The  person  in  question  there- 
fore has  no  claim  to  Health  Service  System  membership  under  §172,1, 
subd,  3. 

In  a  memorandum  attached  to  your  request,  it  is  suggested 
that  my  Opinion  No,  982,  supra,  indicates  a  contrary  conclusion  to 
the  one  here  reached.   This  is  not  so.   That  opinion  involved 
teachers  whose  retirement  was  imminent  and  who  contemplated  resign- 
ing and  withdrawing  their  Retirement  System  contributions  from  the 
Retirement  System  and  depositing  them  in  the  State  Teachers'  Re- 
tirement System,  The  teachers  felt  that  their  benefits  under  the 
State  System  might  be  greater  than  \inder  the  City  System,   If  they 
waited  until  they  were  mandatorily  retired  under  the  City  System 
and  then  tried  to  make  the  withdrawal,  the  funds  would  not  have  been 
subject  to  withdrawal.    (Charter  §165. 2(P);  Op,  No.  1012,  November 
4,  1955)   Opinion  No.  982  held  that  if  they  resigned  and  withdrew 
their  contributions,  they  would  not  be  "retired  municipal  employees," 
and  therefore  would  not  be  eligible  for  membership  in  the  Health 
Service  System.  That  opinion  did  not  hold,  nor  was  it  intended  to 
imply,  that  during  the  period  elapsing  between  the  date  they  re- 
signed and  applied  for  a  refund  of  their  Retirement  System  contri- 
butions and  the  date  of  their  receipt  of  the  warrant  therefor,  they 
were  retired  municipal  employees. 


OPINION  No,  102-:; 
November  28,  1955 
Page  3 

The  memorandum  you  attach  advances  this  argument:   "The 
Retirement  System  could  not  at  one  time  retain  the  funds  of  an  em- 
ployee and  at  the  same  time  regard  the  employee  as  no  longer  a 
member  of  the  System.  Hence,  it  must  follow  that  until  the  employee 
receives  his  contributions,  he  is  a  member  of  the  Retirement  System 
and  necessarily  a  member  of  the  Health  Service  System,"  Without 
considering  the  validity  of  the  premise,  the  conclusion  nevertheless 
fails  because  the  Charter  provides  not  for  membership  in  the  Health 
Service  System  by  all  members  of  the  Retirement  System,  but  only  by 
those  members  who  are  either  employees  or  retired  employees.   It 
should  not  be  thought  that  every  person  who  possesses  some  right 
against  the  Retirement  System  (e.g.,  a  right  to  refund  of  contribu- 
tions) is  a  retired  employee. 

Since  the  party  in  question  ceased  to  be  an  employee  of  the 
City  and  County  on  April  5*  1955^  and  was  not  thereafter  a  "retired 
municipal  employee,"  her  membership  in  the  Health  Service  System 
terminated  on  that  date  and  it  is  immaterial  that  she  did  not  re- 
ceive a  warrant  for  the  refund  of  her  Retirement  System  contribu- 
tions until  May  20,  1955. 

The  Board's  custom  of  covering  the  member  through  the  pay 
period  in  which  termination  of  employment  occurs,  seems  to  be  a 
proper  one. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R,  HOLM,  City  Attorney. 


TO:   HEALTH  SERVICE  SYSTEM 
51  Grove  Street 
San  Francisco  2 

Attention:   Mrs,  Zella  B.  Haynes, 
Secretary. 


GEB/NSW 


OPINION  NO.  1023 
December  1,  1955 


SUBJECT:   RATE  OP  COMPENSATION  FOR  H2  FIREMAN  WHO 
FORMERLY  SERVED  AS  H202  FIREMAN,  SALVAGE 
CORPS;  WHETHER  SALVAGE  CORPS  SERVICE  IS 
TO  BE  CREDITED  IN  DETERMINING  SUCH  COM- 
PENSATION. 


Dear  Sir: 

I  have  received  your  following  request  for  opinion; 

REQUEST 

"Section  36.2  of  the  charter  provides  the  method 
for  fixing  the  rate  of  compensation  for  the  members  of 
the  Fire  Department  and  provides  for  certain  compensa- 
tion 'for  firemen'  based  on  years  of  service, 

"A  question  has  been  raised  concerning  employees 
who  have  served  for  a  period  of  time  as  H202  Firemen, 
Salvage  Corps,  and  who  then  accept  appointment  as  H2 
Firemen. 

"Your  opinion  is  respectfully  requested  as  to 
whether  the  calculation  of  the  proper  compensation  due 
such  H2  Firemen  would  include  credit  for  service  as 
H202  Firemen,  Salvage  Corps." 

OPINION 


First,  there  can  be  no  doubt  that  by  present  Charter 
definition,  the  personnel  of  the  Salvage  Corps  are  members  of  tlie 
Fire  Department.   (See  Charter  Section  38. 1.)   It  must  also"^ 
noted  that  in  the  municipal  election  of  November  8,  1955*  the 
electorate  approved  amendments  to  Charter  Section  36  (titled  "Fire 
Department")  which  define  the  position  classifications  in  the 
Salvage  Corps  as  being  among  "the  several  ranks  in  the  fire  de- 
partment."  (See  Fifth  paragraph,  as  amended.) 

The  applicable  charter  provisions  regarding  rates  of  com- 
pensation herein  are  found  in  Section  36.2.   Insofar  as  pertinent 
to  the  instant  problem,  that  section  provides  as  follows: 

"Not  later  than  the  15th  day  of  February  of  each 
year,  the  civil  service  commission  shall  survey  and  cer- 
tify to  the  board  of  supervisors  rates  of  compensation 
paid  firemen  employed  in  the  respective  fire  departments 
in  all  cities  of  100,000  population  or  over  in  the  State 
of  California,  based  upon  the  latest  federal  decennial 
census. 
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"Not  later  than  the  1st  day  of  April  of  each  year, 
the  board  of  supervisors  shall  have  the  power,  and  it 
shall  be  its  duty,  by  ordinance,  to  fix  rates  of  com- 
pensation for  the  members  of  the  "fire  department  whose 
annual  compensations  are  set  forth  or  otherwise  provided 
in  sections  3b   and  3^.1  of  this  charter,  arToT  salT  rates 
shall  be  in  lieu  of  said  annual  compensations  and  shall 
be  effective  on  the  1st  day  of  July  next  following , 

"The  rates  of  compensation,  fixed  In  said  ordinance, 

"(a)   for  the  fourth  year  of  service  and  thereafter 
for  firemen  shall  not  exceed  the  highest  rate  of  compensa- 
tlon  paid  firemen  in  regular  service  in  the  cities  inclu- 
ded in  the  certified  report  of  the  civil  service  cornmissicn; 

"(b)  for  the  first,  second  and  third  year  of  service 
for  firemen  shall  include  the  same  amount  of  adjustment  as 
that  used  in  fixing  the  rates  of  compensation  for  the 
fourth  year  of  service  for  the  same  class; 

"(c)  for  said  members  of  the  fire  department  other 
than  firemen  shall  include  the  same  per  cent  of  adjustment 
as  that  established  by  said  ordinance  for  firemen  in  the 
fourth  year  of  service;  .  ,  ,"   (Emphasis  added.) 

Since  the  adoption  thereof  in  1942,  Section  38. 1  of  the 
Charter  (titled  "Salvage  Corps")  has  provided  that 

"The  officers  and  members  of  said  salvage  corps  shall 
receive  respectively  the  salaries  provided  for  captains, 
lieutenants  and  hosemen  provided  by  section  36  of  the 


charter. 


11 


• 


With  the  adoption,  in  1952,  of  Charter  Section  36,2,  Charter 
Section  36  was  thereby  superseded  as  to  the  matter  of  fixirig  sala- 
ries for  officers  and  members  of  the  Salvage  Corps  and  other 
personnel  of  the  fire  department. 

In  prescribing  the  formulae  for  setting  salaries  for  the 
personnel  of  the  fire  department,  the  basic  designation  used  in 
Section  36.2  is  "firemen"  —  and  the  Board  of  Supervisors  is  man- 
dated to  fix  a  rate  for  such  "firemen"  on  a  scheme  of  range  levels 
through  the  first,  second,  third  and  fourth  years  of  service. 
Officer  personnel  of  the  department  are  designated  in  Section  36.2 
as  "members  of  the  fire  department  other  than  firemen,"  and  salary 
rates  therefor  are  directed  to  be  set  on  an  adjustment  basis  v/ith 
relation  to  the  rate  fixed  for  "firemen  in  the  fourth  year  of 
service." 

The  designation  "firemen,"  as  used  in  prescribing  the 
method  for  fixing  salary  rates  and  ranges,  is  given  special  signi- 
ficance by  the  last  paragraph  of  Section  36.2,  wherein  it  is 
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provided  that 


"The  term  'firemen'  as  used  in  this  section  shall  mean 
the  persons  employed,  in  the  fire  departments  of  said 
cities  of  100,000  population  or  over  or  of  the  City  and 
County  of  San  Francisco,  to  perform  substantially  the 
duties  being  performed  on  the  effective  date  of  this 
section  by  drivers,  stokers,  tillermen,  truckmen  or  hose- 
men,  in  the  San  Francisco  Fire  Department," 

Consideration  of  the  foregoing  matters  leads  me  to  conclude 
that  the  designation  "firemen,"  as  used  in  Section  3o.2,  has 
reference  to  the  class  H2  Fireman;  and  that  the  reference  noted  above 
to  range  wage  rates  for  the  first,  second,  third  and  fourth  years 
"of  service"  means  service  in  said  class.   Of  course,  since  the 
salary  rates  for  officers  and  members  of  the  Salvage  Coi'ps  must  be 
the  same  as  those  for  captains,  lieutenants  and  H2  Firemen  of  the 
Fire  Department,  the  same  range  scales  apply  for  first,  second,  third 
and  fourth  years  "of  service"  for  H202  Fireman,  Salvage  Corps, 

However,  such  is  the  limit  within  which  prior  service  can 
affect  wage  Increase  privileges  as  between  the  classes  H2  Fireman, 
Pire  Department,  and  H202  Fireman,  Salvage  Corps,  and  it  is  my  view 
that  Section  36,2  does  not  contemplate  that  prior  service  as  an 
H202  Fireman,  Salvage  Corps  can  be  credited  to  a  member  of  the 
department  who,  after  examination,  accepts  an  appointment  to  the 
class  H2  Fireman,  Pire  Department.   In  short,  it  is  my  conclusion 
that  the  "years  of  service"  wage  increments  provided  for  in  Section 
36.2  are  intended  to  apply  only  to  service  in  the  class,  i.e.  H2  or 
H202,  in  which  the  service  is  performed. 

It  will  be  noted  that  the  views  expressed  herein  are  consis- 
tent with  the  conclusions  reached  in  my  Opinion  No.  706,  dated  June 
25^  1953*  wherein  it  was  said  that  similar  wage  range  increment  pro- 
visions affecting  personnel  of  the  Police  Department  (Charter  Sec- 
tion 35.5.1)  would  not  allow  "years  of  service"  credit  for  an 
appointee  to  the  class  Q2  Policeman  who  had  served  for  six  (6)  years 
in  the  class  Q30  Police  Patrol  Driver. 

You  are  advised  as  above  set  forth  with  regard  to  the  question 
proposed. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney, 


^TG: 


WILLIAM  L.  HENDERSON 

Personnel  Director  and  Secretary 

Civil  Service  Commission 

151  City  Hall,  San  FrEtncisco  2 


'WFB/EJW 


Oi" INION  NO.  1024 
December  1,  1955 


SUBJECT:   LOG  CABIN  RANCH  PROPERTY,  OV/NERSHIP; 

JUVENILE  PROBATION  COMMITTEE,  AUTHORITY 
TO  NEGOTIATE  LEASE  OF  PROPERTY. 


Dear  Sir: 

This  office  is  In  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"The  Juvenile  Probation  Committee  has  been  approached 
recently  by  a  petroleum  development  company  with  a 
proposal  to  lease  the  San  Mateo  County  property  on  which 
Log  Cabin  Ranch  is  located. 

"Members  of  the  Committee  would  like  to  have  your  official 
opinion  on  (l)  whether  or  not  ownership  of  the  property  is 
vested  in  the  Juvenile  Probation  Committee,  and  (2)  what 
authority  the  Juvenile  Probation  Committee  might  have  in 
negotiating  such  a  lease." 

In  addition  to  the  information  furnished  in  your  letter  quoted 
above,  I  was  informally  advised  by  Mr.  Thomas  Strycula,  Chief 
Juvenile  Probati6n  Officer,  that  In  the  event  a  lease  is  executed 
the  lease  x\rould  provide  that  operations  thereunder  by  the  lessee 
would  be  restricted  to  such  portions  of  the  leased  premises  as  would 
avoid  any  interference  with  the  operations  of  the  Log  Cabin  Ranch  or 
its  program. 

OPINION 

Ownership  of  the  Log  Cabin  Ranch  property  is  vested  in  the  City 
and  County  of  San  Francisco,  having  been  acquired  by  grant  deed 
naming  the  City  and  County  of  San  Francisco,  a  municipal  corporation, 
as  grantee,  dated  July  24,  1942,  recorded  July  30,  1942  in  Volume 
1031,  at  page  4  of  the  Official  Records,  San  Mateo  County. 

Section  91  of  the  charter  provides  that  the  Director  of  Prop- 
erty shall  have  charge  of  " .  .  .  .  the  sale  and  lease  of  real  prop- 
erty and  improvements  thereon  owned  by  the  city  and  county,  except 
as  otherwise  provided  by  this  charter" . 

So  far  as  here  applicable.  Section  93  of  the  charter  reads  in 
part  as  follows: 

"SECTION  93.   When  the  head  of  any  department  in  charge 
of  real  property  shall  report  to  the  board  of  supervisors 
that  certain  land  is  not  required  for  the  purposes  of  the 
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department J  the  board  of  supervisors ^  by  ordinance,  may 
authorize  the  lease  of  such  property.   The  director  of 
property  shall  arrange  for  such  lease  for  a  period  not 
to  exceed  twenty  years,  to  the  highest  responsible  bidder 
at  the  highest  monthly  rent.  The  director  of  property 
shall  collect  rents  due  under  such  lease.  ..." 

Section  154,  Part  I,  San  Francisco  Municipal  Code  reads  as 
follows: 

"SEC.  154.  Real  Property  Negotiations,  How  Conducted. 
Pursuant  to  Sections  91,  92,  93  and  94  of  the  charter, 
each  department,  board  and  commission  of  the  City  and 
County  of  San  Francisco  shall  conduct  all  negotiations 
through  the  Director  of  Property  for  purchasing, 
acquiring,  accepting,  exchanging,  leasing,  renting, 
selling,  granting,  conveying  and/or  relinquishing  any 
real  property  or  interest  therein,  required  for  or 
owned  by  the  city  and  county,  except  as  otherwise 
specifically  provided  by  the  Charter." 

Section  I56,  Part  I,  San  Francisco  Municipal  Code  reads  as 
follov;s: 

"SEC.  156.   Approval  of  Resolutions  and  Ordinances. 
All  resolutions  and  ordinances  involving  transactions 
covered  by  Sections  154  and  155  of  Part  I  must  be 
approved  by  the  Director  of  Property  before  adoption 
or  enactment." 

Section  15O,  Part  I,  San  Francisco  Municipal  Code  reads  as 
follows: 

" SEC .  150.   Real  Estate  Department,  Collection  of  Rents  By. 
Pursuant  to  Section  93  of  the  Charter,  the  Real  Estate 
Department  of  the  City  and  County  of  San  Francisco  is 
authorized  and  directed  to  collect  all  rents  due  under 
leases  of  city-owned  real  property  and  Improvements, 
except  V-Jater  Department  lands  leased  for  agricultural 
purposes." 

Section  153,  Part  I,  San  Francisco  Municipal  Code  reads  as 
follows: 

"SEC.  153.   Deposit  of  Moneys.   All  moneys  received  by  the 
Real  Estate  Department  in  payment  of  rents,  except  for 
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the  charges  mentioned  In  Sections  151  and  152  of  this 
Article,  shall  be  deposited  In  the  proper  funds  to 
the  credit  of  the  various  departments  having  control 
of  the  city -owned  leased  real  property  and  improvements." 

Summarizing,  therefore,  you  are  advised  that  the  ownership  of 
the  subject  property  is  vested  in  the  City  and  County  of  San  Fran- 
cisco and  not  in  the  Juvenile  Probation  Committee.   Upon  being 
advised  by  the  head  of  the  department  in  charge  of  the  Log  Cabin 
Ranch  School  property  that  certain  of  the  land  is  not  required 
for  the  purposes  of  the  department,  the  Board  of  Supervisors,  by 
ordinance,  may  authorize  the  lease  of  such  property.   Thereupon, 
negotiations  for  leasing  the  property  may  be  had.   All  negotiat- 
ions for  leasing  the  property  must  be  conducted  through  the 
Director  of  Property;  and,  in  the  event  that  the  property  is 
leased,  the  moneys  received  by  the  Director  of  Property  in  payment 
of  rents  shall  be  deposited  (except  for  fees  properly  chargeable 
by  the  Real  Estate  Department  for  collection  and  renting  and  for 
negotiating  the  lease,  provided  for  by  Sections  151  and  152,  Part 
I,  San  Francisco  Municipal  Code)  in  the  general  fund  of  the  city 
and  county  to  the  credit  of  the  Youth  Guidance  Center,  Log  Cabin 
Ranch  School. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  M.  E.  Cooley 

Chairman,  Juvenile  Probation  Committee 
Youth  Guidance  Center 
375  Woodside  Avenue 
San  Francisco  27 


JJT/NSW 


OPINION  NO.  1025 

December  2,    1955 

SUBJECT:   MAY  MEMBERS  OP  RECREATION  AND  PARK  COMMISSION 
BE  LIABLE  AS  INDIVIDUALS  FOR  DAMAGES  BY  ANYONE 
SUFFERING  INJURY  ON  PROPERTY  UNDER  JURISDICTION 
OP  THE  COMMISSION. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"At  the  last  regular  meeting  of  the  Recreation  and  Park 
Commission,  held  March  2h,    1955*  it  was  directed  that  a 
request  be  made  of  the  City  Attorney  for  a  written 
opinion  as  to  the  individual  liability  of  commissioners 
as  the  result  of  accident  growing  out  of  any  special 
event  conducted  on  department  property, 

"Will  you  therefore  please  advise  if  the  members 
of  the  Recreation  and  Park  Commission,  as  individuals, 
can  be  held  liable  for  damages  by  anyone  suffering 
injury  as  the  result  of  an  accident  on  property  under 
the  jurisdiction  of  this  commission." 

OPINION 

I  have  ascertained  by  further  inquiry  that  the  Commissioners 
had  in  mind  liability  which  might  possibly  attach  to  them  should 
someone  suffer  an  injury  during  the  holding  of  automobile  races  in 
Golden  Gate  Park,  or  under  comparable  circumstances. 

You  are  advised  that  the  members  of  the  Recreation  and  Park 
Commission  as  individuals  may  be  held  liable  in  certain  instances. 
Section  42  of  the  Charter  of  the  City  and  County  of  San  Francisco 
reads  in  part  as  follows: 

"The  recreation  and  park  commission  shall  have  the  com- 
plete and  exclusive  control,  management  and  direction  of  the 
parks,  playgrounds,  recreation  centers  and  all  other  recrea- 
tion facilities,  squares,  avenues  and  grounds  which  are  in 
the  charge  of  either  of  said  commissions  on  the  effective 
date  hereof,  or  are  thereafter  placed  in  the  charge  of  this 
commission,  ,  ,  ,  " 

The  liability  of  officers  and  employees  of  the  City  and 
County  of  San  Francisco  is  limited  by  Sections  1953-2002  of  the 
Government  Code  of  the  State  of  California. 

Section  1953  reads  as  follows: 

"Liability  of  officer  for  damage  or  injury  from  defective 
or  dangerous  condition  of  public  property.   No  officer  of 
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the  State  or  of  any  district,  countj'',  or  city  is  liable 
for  any  damage  or  injury  to  any  person  or  property  re suit - 
irig  from  the  defective  or  dangerous  condition  of  any 
public  property,  unless  all  of  the  following  first  appear: 

"(a)  [Direct  and  proximate  result.]  The  injury  sus- 
tained was  the  direct  and  proximate  result  of  such  defec- 
tive or  dangerous  condition. 

"(b)   [Notice  of  defective  or  dangerous  condition.]  The 
officer  had  notice  of  such  defective  or  dangerous  condition 
or  such  defective  or  dangerous  condition  was  directly 
attributable  to  work  done  by  him,  or  \inder  his  direction, 
in  a  negligent,  careless  or  unworkmanlike  manner. 

"(c)   [Authority,  duty  and  availability  of  funds  to 
remedy  condition,]   He  had  authority  and  it  was  his  duty 
to  remedy  such  condition  at  the  expense  of  the  State  or  of 
a  political  subdivision  thereof  and  that  funds  for  that 
purpose  were  immediately  available  to  him, 

"(d)   [Failure  to  remedy  condition  or  give  warning.] 
Within  a  reasonable  time  after  receiving  such  notice  and 
being  able  to  remedy  such  condition,  he  failed  so  to  do,  or 
failed  to  take  reasonable  steps  to  give  adequate  warning  of 
such  condition, 

"(e)   [Careful  use  of  property  and  due  care  to  avoid 
danger. ]  The  damage  or  injury  was  sustained  while  such 
public  property  was  being  carefully  used,  and  due  care  vias 
being  exercised  to  avoid  the  danger  due  to  such  condition." 

Section  1953.6  reads  as  follows: 

"Personal  liability  for  negligence  of  deputies  and  em.- 
ployees;   Construction  of  section.   No  officer  of  a  county, 
city,  or  city  and  county,  whose  sole  compensation  by  vii'tue 
of  his  office  is  a  fixed  salary  established  by  the  Legisla- 
ture, the  local  governing  body,  or  the  board  of  supervisors, 
shall  be  personally  liable  for  the  negligent  act  or  omission 
of  any  deputy  or  employee  serving  under  him  and  performing 
the  duties  of  his  office,  where  the  appointment  or  qualifica- 
tion of  such  deputy  or  employee  is  required  to  be  and  has  been 
approved  by  the  local  governing  body  or  the  board  of  super- 
visors, or  by  the  civil  service  commission,  unless  the  officer 
failed  to  exercise  due  care  in  the  selection,  appointment,  or 
supervision  of  such  deputy  or  employee,  or  negligently  failed 
to  suspend  or  secure  the  discharge  of  such  deputy  or,  employee 
after  knowledge  or  notice  of  his  inefficiency  or  incompetency. 
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"Nothing  in  this  section  shall  be  Interpreted  as  plac- 
ing any  liability  upon  the  principal  officer  for  the  act 
of  a  deputy  or  employee  unless  such  liability  is  otherwise 
imposed  upon  the  principal  officer  by  law,  nor  shall  this 
section  be  construed  or  interpreted  as  releasing  or  reliev- 
ing any  such  county,  city,  or  city  and  county  of  any  lia- 
bility for  the  negligent  act  or  omission  of  any  such  deputy 
or  employee  otherwise  imposed  by  law," 

Section  1954  reads  as  follows: 

"Liability  of  board  member  for  negligent  act  or  omission 
of  appointee  or  employeeT  No  member  of  any  board  is  liable 
for  the  negligent  act  or  omission  of  any  appointee  or  em- 
ployee appointed  or  employed  by  him  in  his  official  capacity, 
whether  the  appointment  or  employment  was  made  singly  or  in 
conjunction  with  other  members  of  the  board,  vmless  the 
member  or  members  of  the  board  making  the  appointment  or 
employment  either: 

"(a)   [Knowledge  or  notice  of  inefficiency  or  incompe- 
tency.]  Knew  or  had  notice  that  the  person  appointed  or 
employed  was  inefficient  and  incompetent  to  perform  or 
render  the  service  or  services  for  which  he  was  appointed 
or  employed. 

"(b)  [Retention  after  knowledge  or  notice.]  Retained 
such  inefficient  or  incompetent  person  after  knowledge  or 
notice  of  such  inefficiency  or  incompetency. 

Section  1956  reads  as  follows: 

"Insurance  of  officers,  etc.,  against  liability;  Charg- 
ing premium.   The  State,  a  county,  city,  district,  or  any 
other  public  agency  or  public  corporation  may  insure  its 
officers,  deputies,  assistants,  agents,  and  employees 
against  any  liability,  other  than  a  liability  which  may  be 
insured  against  under  the  provisions  of  Division  4  of  the 
Labor  Code,  for  injuries  or  damages  resulting  from  their 
negligence  or  carelessness  during  the  course  of  their 
service  or  employment  and  for  the  injuries  or  damages  re- 
sulting from  the  dangerous  or  defective  condition  of  public 
property,  including  public  property  as  defined  in  Article  2, 
and  due  to  their  alleged  negligence  or  carelessness,  and 
school  districts,  counties,  and  municipalities  may  insure 
their  officers,  including  officers  defined  in  Article  2, 
against  any  liability,  other  than  a  liability  which  may  be 
insured  against  under  the  provisions  of  Division  4  of  the 
Labor  Code,  for  injuries  or  damages  resulting  from  false 
arrest  or  false  imprisonment,  either  by  self-insurance  or 
in  any  insurer  authorized  to  transact  such  insurance  in  the 
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State.   The  premium  for  the  Insurance  Is  a  proper  charge 
against  the  Treasury  of  the  State,  County,  city,  district, 
public  agency,  or  public  corporation." 

Section  53051  of  said  Government  Code  also  sets  forth  the 
required  elements  under  which  liability  would  attach  to  the  City 
and  County  of  San  Francisco  for  dangerous  or  defective  conditions 
of  public  property. 

It  is  apparent  that  there  is  an  inherent  danger  in  auto- 
mobile racing  along  a  roadv^ay  not  designed  for  such  racing.   {See 
Saari  v.  State,  125  N  Y  S  2d  507.)    A  dangerous  or  defective 
condition  can  be  created  by  the  use  or  general  plan  of  operation 
of  government  property  as  well  as  by  structural  defect.   (See 
Bauman  v.  San  Francisco,  42  C  A  2d  l44;   Huff  v.  Compton  City 
"dammar  School  District,  92  C  A  2d  44;   Plaza  v.  City  of  San  Mateo, 
123  C  A  2d  103j  37  a  L  R  2d  4l2  to  415.) 

If  the  Park  and  Recreation  Commission  knowingly  permits  the 
use  of  park  property  in  such  a  manner  that  a  dangerous  or  defec- 
tive condition  arises  thereby  the  individual  members  of  said  Com- 
mission may  be  liable  to  anyone  suffering  an  injury  therefrom.  For 
example,  if  the  Park  and  Recreation  Commission  should  permit 
automobile  racing  on  park  property  and  not  set  up  adequate  safe- 
guards well  calculated  to  prevent  injury  to  the  public  by  racing 
mishaps,  then  the  individual  commission  members  v/ould  subject  them- 
selves to  liability  under  Section  1953  of  the  Government  Code  as 
aforesaid. 

You  are  so  advised. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 

TO:   WM.  J.  SIMONS,  Executive 

Secretary  to  the 

General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17 


DJK/IVFB 


OPINION  NO.  1026 

December  6,   1955 

SUBJECT:   DIAMOND  HEIGIfTS  REDEVELOPMENT  PLAN,  QUALIFICATION, 

FOR  UTILIZATION  OF  AREA  DESIGNATED  FOR  INSTITUTIONAL 
USE,  OF  A  PRIVATE  NONPROFIT  FRATERNAL  ASSOCIATION. 

Gentlemen: 

This  office  is  in  receipt  of  your  reque=5t  for  an  opinion 
as  follows : 

REQUEST 

"At  the  last  regular  meeting  of  the  Agency,  representa- 
tives of  the  Masonic  Lodges  of  San  Francisco  appeared  and 
indicated  that  they  were  interested  in  erecting  a  building 
in  the  Diamond  Heights  Approved  Project  Area  for  their  own 
use,  said  building  to  contain  lodge  rooms  and  a  banquet  hall. 
It  is  their  purpose  to  offer  the  banquet  hall  for  rental 
purposes. 

"As  the  Diamond  Heights  Redevelopment  Plan  has  designated 
certain  portions  of  the  area  for  institutional  use,  you  are 
hereby  requested  to  give  us  your  opinion  as  to  whether  or  not 
such  a  building  would  qualify  for  the  utilization  of  area 
designated  for  institutional  use," 

OPINION 

I  have  carefully  reviewed  the  Diamond  Heights  Redevelop- 
ment Plan,  and  have  noted  that  on  page  27  thereof  it  is  stated 
"Areas  designated  for  Institutional  use  are  intended  for  churches, 
private  or  parochial  schools,  or  similar  related  institutional  use." 
(Emphasis  added.) 

As  used  in  the  Plan,  the  term  "institutional  use"  is 
followed  by  the  qualifying  words  "churches,  private  or  parochial 
schools,  or  similar  related  institutional  use." 

It  thus  appears  that  the  Redevelopment  agency  intended  that 
^   such  areas  designated  for  institutional  use  be  limited  to  the  type 
r   of  institution  set  forth  in  the  Plan  and  be  not  available  for  use  of 
all  types  of  institutions. 

An  "institution"  is  an  established  or  organized  society  or 
corporation.   It  may  be  private  in  its  character,  designed  for  pro- 
fit to  those  composing  an  organization,  or  public  or  charitable  in 
its  purposes.  The  use  of  the  word  "institution"  does  not  point  to 
a  public  as  distinguished  from  a  private  organization.   (Estate  of 
Peabody,  21  C  A  2d  69O;   Estate  of  Sutro,  155  Cal.  727.) 

The  term  "institution"  has  been  held  to  include  a  gymnastic 
association  (German  Gymnastic  Assn.  v.  Louisville,  80  S.W.  201)  and 
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the  historical  club  of  a  county  (In  re  Montgomery  Co.  Historical 
Society,  13  Mont.  Co.  Pa.  205). 

A  Masonic  Lodge,  in  my  opinion,  is  an  "institution"  that 

v/ould  ordinarily  qualify  for  utilization  of  space  designated  in  the 

Diamond  Heights  Redevelopment  Plan  for  institutional  use,  if  such 
Plan  did  not  limit  the  term  "institutional  use." 

In  its  commonly  accepted  term,  a  church  building  is  a 
place  where  people  assemble  for  worship  and  for  the  administration 
of  such  offices  and  services  as  pertain  to  that  worship. 

"School"  is  a  generic  term,  and  denotes  an  institution  of 
learning;  an  educational  establishment, 

"School"  as  used  in  tax  exemption  laws,  has  been  defined 
as  any  institution  of  learning  or  as  a  place  where  systematic  in- 
struction is  given  in  useful  branches  of  knowledge  as  commonly 
understood. 

The  Masonic  Order  is  essentially  a  fraternal  and  social 
order.   It  has  many  religious,  charitable  and  educational  aspects 
and  attributes. 

It  has  been  held  that  a  Masonic  Lodge  is  not  an  educational 
institution.  (Masonic  Building  Association  of  Stamford,  Connecticut 
V.  Town  of  Stamford,  174  A.  501,  3Q3»J 

In  Salvation  Army  v.  Frankenstein.  153  N.E.  277^  it  was 
held  that  a  building  used  for  a  maternity  hospital  in  which 
religious  services  were  conducted  was  not  a  "church." 

"Similar"  means  nearly  corresponding;  resembling  in  many 
respects;  somewhat  alike;  having  a  general  likeness.   (Royer  v. 
Brown,  93  A.  2d  667,  668.) 

"Related"  means  standing  in  relation;  connected;  allied; 
akin.   (Nowland  Realty  Co.  v.  Commissioner  of  Internal  Revenue,  47 
P  2d  1018,  1021.) 

The  structure  described  in  your  letter  is  to  be  used  solely 
for  use  as  a  Masonic  Lodge;  said  building  to  contain  lodge  rooms  and 
a  banquet  hall  for  rental  purposes. 

It  is  my  opinion  that  such  a  structure  is  neither  a  school 
nor  church,  or  a  similar  related  institutional  use,  and  therefore 
would  not  qualify  for  utilization  of  areas  designated  in  the  Diamond 
Heights  Redevelopment  Plan  for  institutional  use. 

The  Redevelopment  Plan  provides  for  the  development  of 
commercial  areas;  and  the  type  of  use  which  may  be  permitted  in  such 
commercial  areas  is  very  broad. 
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The  Plan  further  provides  that  "all  areas  designated  for 
commercial  uses  are  designed  as  planned  unit  developments."  "Cer- 
tain areas  are  to  be  designed  as  planned  unit  developments  in  order 
to  achieve  a  more  harmonious  and  integrated  site  development.   Pro- 
posals for  development  of  such  areas  will  be  subject  to  the  approval 
of  the  Agency  and  the  City  Planning  Commission." 

The  Agency  and  representatives  of  the  Masonic  Lodge  could, 
subject  to  approval  by  the  City  Planning  Commission,  work  out  a 
method  whereby  a  Masonic  Lodge  could  be  erected  in  an  area  desig- 
nated in  the  Diamond  Heights  Redevelopment  Plan  for  commercial  use. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney. 


TO:   REDEVELOPMENT  AGENCY  of  the  City 
and  County  of  San  Francisco 
512  Golden  Gate  Avenue 
San  Francisco  2 

Attention:   MR.  EUGENE  J.  RIORDAN, 
Director. 


MG/JEB 


Opinion  No.  1027 
December  ^,  195^ 

SUBJECT:   INTERPFSTATION  OF  ACTION  OF  BOARD  OF  PERMIT  APPEALS 

IN  GRANTING  PiRMIT  FOR  BUILDING  DURING  WAR  EMERGENCY; 
DUTY  OF  DEPARTMENT  OF  PUBLIC  WORKS. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 
"On  January  15»  19iUl->  a  building  permit.  No.  7063O,  was 
issued  to  Fred  S.  Campbell  Co.  predicated  on  Decision 
No.  886  of  the  Board  of  Permit  Appeals  overruling  the 
Director  in  the  denial  of  a  permit  to  erect  a  building 
on  the  west  line  of  Laskie  Street  I76 '  north  of  Mission 
Street.   The  application  for  this  permit  was  denied  by 
the  Deoartment  of  Public  Vorks  on  the  grounds  that  it  was 
in  violation  of  Sec.  301c.nfi  Article  10  of  the  San  Fran- 
cisco Building  Code. 

"The  Board  of  Permit  Appeals  overruled  the  Director  with 
the  provision  that  this  building  would  remain  only  for 
the  duration  of  the  War,  and  would  be  demolished  at  the 
termination  of  the  Emergency. 

"The  Fire  Department  made  a  verbal  reoort  to  the  Bureau 
of  Building  Inspection  stating  that  it  was  their  opinion 
that  the  structure  v;as  now  being  occupied  illegally  and 
not  in  conformity  with  the  decision  of  the  Board  of  Per- 
mit Appeals. 

"The  Bureau  of  Building  Inspection  on  June  30,  19^3* 
issued  a  Warning  of  Violation  to  the  Evans  Auto  Rental 
Company,  owners  of  this  property,  that  the  building  was 
being  maintained  in  violation  of  the  Board  of  Permit 
Appeals  decision,  and  that  the  building  should  be  demol- 
ished. 

"The  owners,  thru  their  attorneys,  have  questioned  the 
right  of  the  Department  of  Public  Works  to  require  the 
demolition  of  this  building  on  the  grounds  that  the  V/ar 
Emergency  still  exists,  and  the  building  should  be  per- 
mitted to  remain* 

"Your  opinion  is  therefore  requested  on  the  following: 

"1.   Has  the  War  Emergency  been  officially  declared  as 
ended? 

"2.   Should  the  Department  of  Public  Works  now  force  com- 
pliance with  the  provisions  of  the  stipulations  of  the  Board 
of  Permit  Appeals  on  the  issuance  of  the  building  permit?" 
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OPINION 
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1.      In  my  opinion   the   war  emergency  has  been  officially  dscltred 
ended.      This   declaration  was  made   by  Presidential   Proclamation 
No.   271ij.>    dated  December   31>    19l|.6,    proclaiming   "the    cessation  of 
hostilities   of  V/orld  War   II,    effective    twelve   o'clock  noon,    Decem- 
ber 31,    19i|.6."    (12  Fed.   Reg.    1) 


It   is  not   to  bo   thought  that   tho 


expressions 
.11 


"duration  of  tho   vjcr" 
and   "tcimination   of  the   erccrgency",    as  used  by  laymen     and   even  by 
lawyers   and   lawmakers,    always  moan  until   a  peace    treaty  is   signed, 
(Kaiser  v.    Hopkins,    6   C.    2d  537;      Lincoln  v.    Harvey,    /Tox.    Civ. 
App_^/,    191   S.>'.    2d  761;,    7'^5;    City  Attorney  Opinions  Nos.    393^,    395l» 
3991  and  1^037,    of  IW,   No.    271  of  1950). 


As  used  by  th( 
such  meaning, 
ties. 


)   Board  of  Permit  Appeals  these   expressions  had  no 
but   referred  instead  to   the   termination  of  hostili- 


2.      Yes.      Tho   Department   of  Public  V/orks   should  now  force    compli- 
ance with   the    provisions   of  the    stipulations   of   the   Board  of  Permit 
Appeals  on  tho   issuance   of   tho   building  permit. 

Respectfully'-  submitted, 


geb/vb 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Sherman  P.  Duckol 
Director 

Department  of  Public  Works 
26b  City  Hall 
San  Francisco  2. 


Thru:   Mr.  T.  A.  Brooks 

Chief  Administrative 


Officer. 


OPINION  NO.    1028 

December  12,    1955 

SUBJECT:      MUNICIPAL  Ri.IUiAY  SPECIAL  SHOP~ER'S   SERVICE;    PO^'ER 
OF   PUBLIC  UTILITIES   COMMISSION  TO  T^ISCCNTINUE 
SERVICE;    JURISDICTION   OF  BOARD  OF  SUPERVISORS, 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Foard  of  Supervisors  is  in  receipt  of  Pub- 
lic Utilities  Commission  Resolution  15929,  copy  of 
which  is  attached  hereto,  recommending,  the  extension 
for  the  calendar  year  1956  the  operation  of  the 
presently  operated  Funicipal  Railway  Special  Shopper' s 
Fare. 

"l  have  I een  directed  by  Supervisor  FcCarty  to 
call  your  attention  to  that  portion  of  the  resolution 
i\Therein  the  Public  Utilities  Commission  purports  to  re- 
serve the  riiJat  to  terminate  such  service  at  any  time 
during  eaid  calendar  year  1956,  when  operating  condi- 
tions of  the  Municipal  Railway  warrant  such  termina- 
tion; and  to  request  that  you  submit  your  opinion  as  to 
the  efficacy  of  such  a  reservation  in  this  type  of 
Resolution. 

"Inasmuch  as  this  matter  will  be  consic'ered  by 
the  Board  of  Supervisors  on  lionday,  December  12,  at 
the  hour  of  3  P.!'.,  vour  opinion  prior  to  that  time 
will  be  appreciated. 

"ublic  Utilities  Commission  Resolution  No.  15929, 
referred  to  in  your  letter,  reads  as  follows: 

"RESOLVED,  That  this  Commission  hereby  extends 
for  the  calendar  year  of  195^,  the  operation  of  the 
presently  operated  hiinicipal  Railway  Special  Shopper's 
Pare,  the  Commission  reserving  the  right  to  terminate 
said  service  at  any  time  during  said  calendar  year  of 
1956,  when  operating  conditions  of  the  Municipal  Rail- 
way vjarrant  such  termination;  and 
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"EE  IT   FURTHER  RESOLVED,    That   the   Foard    of 
Supervisors  be  and   is  hereby   respectfully  requested 
to  confirm  said   extension  of    time." 

OPINION 

Under  the  provisions  of  Section  132.1  of  the  Charter 
no  bus  line  or  any  portion  thereof  I'hich  has  been  in  operation  for 
a  period  of  one  year  or  more  may  be  abandoned  nor  the  service 
discontinued  thereon  except  upon  recommendation  by  the  public 
utilities  commission  in  vriting  to  the  poard  of  Supervisors. 
The  Board  has  the  right  to  disapprove  such  recommendation  xdthin 
30  days  after  its  receipt  by  nine  votes  after  TDUblic  hearing. 
If  the  recommendation  is  not  so  disapproved  it  becomes  effective 
forthwith. 

The  Downtown  Shopper's  Shuttle  Service  has  been  in 
operation  for  a  period  considerably  in  excess  of  one  year  and  the 
riission  i:iracle  File  Service  has  now  been  in  operation  for  a 
period  slightly  in  excess  of  one  year.   Consequently  the  service 
on  these  lines  can  only  be  discontinued  by  following  the 
procedure  prescribed  in  §132.1  of  the  Charter  hereinabove  noted. 

The  legal  effect  of  the  statement  by  the  Public  Utilities 
Commission  in  its  Resolution  vith  reference  to  the  discontinuance 
of  service  is  merely  to  establish  as  a  matter  of  public  record 
its  position  that  in  continuing  the  five  cent  fare  for  the 
calendar  year  195^*  it  is  not  guaranteeing  the  continuance  of 
the  service  for  the  year  or  waiving  its  right  to  discontinue 
the  service  in  the  manner  provided  by  lavi. 

Thus  constru.ed,  the  statement  is  neither  imrjroper  nor 
illegal  and  it  must  necessarily  be  so  construed  in  view  of  the 
provisions  of  Section  13?. 1  of  the  Charter  and  the  "ell 
established  princiole  of  construction  applicable  to  statutes  and 
other  writings  that  there  language  is  fairly  susceptible  of  a 
construction  that  would  make  it  legal  and  comport  with  the 
legitimate  powers  of  the  lavr  making  body,  that  is  the  construc- 
tion which  it  should  receive.   In  this  connection  it  may  be 
noted  that  when  service  is  discontinued  on  any  line  such 
discontinuance  is  actually  effected  by  the  action  of  the 
Commission.   Its  recomjrcendation  in  such  cases  does  not  require 
approval  by  the  Board  of  Supervisors,  the  Foard  merely  having 
the  rl^ht  to  disapprove  the  recoramendation  of  the  Comriission 
vrithin  30  days  by  nine  votes.   Failure  of  the  Foard  to  so 
disapiorove  within  the  time  limit  makes  the  action  of  the 
Commission  automatically  operative. 
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I  might  point  out  that  the  Comniission  has  been  making 
the  same  statement  xdth  reference  to  the  c^is continuance  of 
service  in  its  successive  resolutions  continuing  the  five  cent 
fare  for  the  Shopper's  Shuttle  Service  since  1953«  The  Board  on 
its  part  in  its  resolutions  approving  the  action  of  the  Public 
Utilities  Commission  in  continuing  the  fare  has  not  been  apnroving 
the  resolutions  of  the  Comioission  in  toto,  its  customary  procedure 
in  other  actions  of  this  kind,  but  rather  has  by  specific 
language  merely  approved  the  continuance  of  the  five  cent  fare 
for  the  particular  period  involved.   This  same  language  is  contained 
in  the  resolution  that  vdll  be  before  you  on  Tlonday  for  adoption 
and  it  reads  as  follovis: 

"RESOLVED,  That  the  Board  of  Supervisors  hereby 
approves  and  confirms  the  continuance  of  the  fixre-cent 
fare  for  the  calendar  year  195^*  f'or  the  presently 
operated  Special  Shopper's  Shuttle  Service  of  the 
Municipal  Railvay,  as  recommended  by  the  Public 
Utilities  Commission  in  its  Resolution  No.  1^929." 

In  my  opinion  this  language  is  legally  adequate  and 
precludes  any  contention  that  the  Board  is  giving  advance 
approval  to  any  discontinuance  of  service  or  that  it  is  making 
any  commitment  at  all  in  this  respect. 

You  are  advised  accordingly. 

Respectfully  submitted. 


TJB/TIiO'C 

TO:   BOARD  OP  SUPERVISORS 
235  City  Hall 
San  Francisco  2 


DION  R.  HOLM 
City  Attorney 


Attention: 


Mr,  John 
Clerk  of 


R.   McGrath 
the    Board 


OPINION  NO.  1029 
December  12,  1955 


SUBJECT:   CAMPAIGN  STATEMENTS  OP  COMMITTEES  REPRESENTING 
CANDIDATES  IN  THE  GENERAL  MUNICIPAL  ELECTION  OF 
NOVEMBER  8,  1955;  NO  NECESSITY  FOR  FILING. 


Dear  Sir 
lows : 


You  have  requested  an  opinion  of  the  City  Attorney  as  fol- 

REQUEST 

"The  Charter  of  the  City  and  County  of  San 
Francisco  is  silent  on  the  necessity  for  filing  candi- 
dates' statements;  therefore,  under  Section  17^,  the 
general  laws  of  the  state  would  apply  in  all  municipal 
elections . 

"The  structure  of  the  law  with  respect  to  filing 
of  candidates '  statements  was  changed  at  the  1955 
session  of  the  Legislature,  Chapter  l64o. 

"Will  you  please  advise  me  if  it  is  necessary, 
under  the  provisions  of  the  present  law,  for  committee 
treasurers  to  file  campaign  statements  In  behalf  of 
committees  representing  candidates  in  a  municipal 
election  held  under  the  provisions  of  our  Charter." 

OPINION 

The  above  request  follows  an  oral  request  xiith  reference 
to  the  necessity  for  the  treasurer  of  a  campaign  committee  for 
candidates  on  the  ballot  in  the  election  of  November  8,  1955  to 
file  campaign  statements.   The  request  has  been  made  orally,  also, 
that  response  be  made  before  the  35th  day  after  the  date  of  that 
election,  which  period  is  the  period  of  time  set  forth  in  Section 
4532,  Elections  Code,  in  the  following  language: 

"§4532.  Filing  statements;  Time.   All  candidates 
for  either  nomination  or  election,  and  the  treasurer  of 
each  campaign  committee,  shall  file  their  campaign 
statements  within  35  days  after  the  election  or  primary." 

Since  this  period  of  35  days  expires  on  December  13,  1955,  five 
days  after  receipt  of  your  request,  this  opinion  will  relate  solely 
to  that  election. 
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The  election  of  November  8,  1955,  was  held  pursuant  to  the 
provisions  of  Section  174  of  the  Charter  and  v;as  a  general  municipal 
election.  The  officers  chosen  at  that  election  were  only  such  as 
were  required  by  the  Charter  to  be  elected  at  that  time.  The  pro- 
visions relating  thereto  as  to  the  Mayor,  members  of  the  Board  of 
Supervisors,  District  Attorney,  Sheriff  and  Judges  of  the  Municipal 
Court  are  contained  in  Section  5  of  the  Charter.  Those  relating  to 
the  Member  of  the  Board  of  Education  are  contained  in  Section  13^ 
of  the  Charter.  The  authority  for  including  these  provisions  of  the 
Charter  is  in  subdivisions  2  and  4  of  Section  8-1/2  of  Article  XI 
of  the  Constitution,  San  Francisco's  Charter  being  adopted  under  the 
provisions  of  Sections  8  and  8-1/2  of  this  Article.  These  subdiv- 
isions authorize  the  Charter  to  provide,  among  other  things,  as  it 
has  done,  for  the  manner  in  which,  the  method  by  v;hich,  and  the 
times  at  which  these  officers  shall  be  elected.   Neither  the  Charter 
nor  other  local  law  contains  any  provision  requiring  committees  or 
officers  of  committees  to  file  statements  of  campaign  expenditures. 
As  you  indicate  in  your  request  the  question  arises  solely  because 
of  the  provision  contained  in  the  first  sentence  of  the  second  para- 
graph of  Section  174  of  the  Charter,  which  is  as  follows: 

"All  provisions  of  the  general  laws  of  this  state, 
including  penal  laws,  respecting  the  registration  of 
voters,  initiative,  referenduan  and  recall  petitions, 
elections,  canvass  of  returns  and  all  matters  pertinent 
to  any  and  all  of  these,  shall  be  applicable  to  the  city 
and  county,  except  as  otherwise  provided  by  this  charter 
or  by  ordinance  adopted  by  the  board  of  supervisors  as 
authorized  by  this  charter  relative  to  any  rights,  powers 
or  duties  of  the  city  and  county  or  its  officers." 

It  therefore  becomes  necessary  to  refer  to  the  state  law 
on  the  subject.   Division  VII  of  the  Elections  Code  is  entitled 
"Election  Campaigns."  The  first  chapter  of  this  division  deals 
with  the  subject  of  expenditures  for  candidates.  The  first  article 
of  this  chapter  is  entitled  "Definitions."  Section  4500  is  the 
first  section  of  this  article,  chapter  and  division.   Its  subject 
is  "Construction  of  chapter  according  to  definitions."  The  section 
Is  as  follows : 

"Unless  the  context  otherwise  clearly  requires, 
the  definitions  set  forth  in  this  article  shall  govern 
the  construction  of  this  chapter.'' 
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Section  ^502,  as  amended  in  1955^  defines  the  term  "Com- 
mittee" as  follows : 

"§4502.   'Committee ' :  Appointment  and  duties  of 
treasurer :   Campaign  statement .   'Committee'  means  a 
committee  or  group  of  persons  organized  for  the  purpose, 
or  charged  with  the  duty  of  conducting  the  election  cam- 
paign of  any  political  party,  or  of  any  candidate  or  group 
of  candidates. 

"Every  committee  shall  appoint  a  treasurer,  who 
shall  receive  and  disburse  all  moneys  contributed  for 
campaign  purposes,  and  keep  a  true  account  thereof,  and 
shall  in  the  same  manner  and  on  the  same  type  of  forms 
as  required  of  candidates,  file  a  campaign  statement. 
The  county  clerk  as  defined  in  Section  I8  upon  request 
shall  furnish  such  treasurer  with  the  necessary  forms 
for  submitting  the  statement  required  of  him  by  this 
section." 

Section  4501,  also  amended  in  1955^  defines  the  term 
"Candidate"  and  is  as  follows: 

"§4501.   'Candidate. '  'Candidate' means  any  person 
who  has  filed  a  declaration  of  candidacy  or  who  has 
accepted  a  declaration  of  candidacy  filed  by  sponsors 
in  his  behalf,  pursuant  to  Section  2621  of  this  code." 

It  should  be  noted  that  this  section  is  new  and  was  added  to  the 
Elections  Code  by  the  Legislature  of  1955.   'Committee"  as  re- 
ferred to  in  this  chapter,  which  relates  to  expenditures  for  candi- 
dates, is  a  committee  or  group  of  persons  organized  for  the  purpose, 
or  charged  v/ith  the  duty,  among  other  things,  of  conducting  the 
election  campaign  of  a  candidate  as  the  term  "candidate  is  de- 
fined In  Section  4501.   It  becomes  of  first  importance,  therefore, 
to  determine  what  candidates  are  included  in  the  definition  con- 
tained in  that  section.   That  section  provides  that  a  candidate 
shall  be  a  person  who  has  filed  or  accepted  a  declaration  of  candi- 
dacy pursuant  to  Section  2621  of  the  Elections  Code.  Section  2621 
is  as  follows: 

"§2621.  The  declaration  of  candidacy  by  the  candi- 
date personally  and  the  declaration  of  acceptance  of 
nomination  shall  be  subscribed  and  sworn  to  before  an 
officer  authorized  to  administer  oaths,  and  at  least 
sixty-five  days  before  the  direct  primary  election 
shall  be  delivered  to  the  county  clerk  in  the  coujity 
in  which  the  candidate  resides. 
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"The  county  clerk  shall  not  accept  such  a 
declaration  of  candidacy  or  declaration  of  accept- 
ance of  nomination  after  5  o'clock  p.m.  on  the 
sixty-fifth  day;  provided,  that  if  such  day  is  a 
Saturday  no  declaration  of  candidacy  or  of  accept- 
ance of  nomination  shall  be  accepted  after  12  o'clock 
noon.   In  counties  where  the  office  of  the  county 
clerk  is  legally  closed  on  Saturday,  the  final  day 
for  filing  shall  be  the  preceding  day  at  5  o'clock 
p.m."   (Underscoring  mine) 

This  section  is  contained  in  Chapter  2  of  Division  V  of  the  Elections 
Code.   Chapter  2  relates  solely  to  the  direct  primary  election.  Sec- 
tion 2621  makes  it  clear  in  its  first  paragraph  that  it  relates 
solely  to  the  direct  primary  election.   It  prescribes  that  the  de- 
claration of  acceptance  of  nomination  shall  be  delivered  to  the 
county  clerk  "at  least  sixty-five  days  before  the  direct  primary 
election."  Hence,  a  candidate,  as  defined  in  Section  4501  of  the 
Elections  Code,  is  a  person  who  has  filed  or  accepted  a  declaration 
of  candidacy  for  an  office  to  be  balloted  upon  in  a  direct  primary 
election,  as  stated  in  Section  2621  of  the  Elections  Code. 

Section  175  of  the  Charter,  on  the  other  hand,  provides  for 
the  filing  of  declarations  of  candidacy  for  a  general  municipal 
election  and  for  the  offices  which  were  balloted  upon  in  the  elec- 
tion of  November  8,  1955.  Section  175  sets  out  that  the  candidate 
shall  himself  file  with  the  Registrar  of  Voters  a  declaration  of  his 
candidacy.  There  is  no  provision  for  his  accepting  a  declaration 
filed  by  others.  The  form  for  this  declaration  is  to  be  prescribed 
by  the  Registrar  of  Voters  and  shall  include  a  statement  of  quali- 
fications provided  for  in  Section  175.  This  declaration  is  to  be 
subscribed  by  the  candidate  before  the  Registrar  and  to  be  certified, 
dated,  retained  and  filed  by  the  Registrar.  The  declaration  is  to 
be  made  and  filed  not  at  least  sixty-five  days  before  a  direct 
primary  election,  but,  as  provided  by  Section  175  of  the  Charter,   ^^ 
"not  more  than  fifty  days  before  the  municipal  election  in  November.' 

It  is  clear  that  the  "candidate"  referred  to  in  Section  175 
of  the  Charter,  that  is,  the  candidates  upon  the  ballot  before  the 
voters  in  the  election  of  November  8,  1955,  is  not  the  "candidate" 
defined  in  Section  4501  of  the  Elections  Code.  Hence,  the  commit- 
tees for  candidates  on  the  ballot  of  November  8,  1955  were  not  the 
committees  defined  in  Section  4502  of  the  Elections  Code,  nor  do  the 
provisions  relating  to  committees  for  candidates  in  Chapter  1  of 
Division  VII  of  the  Elections  Code,  v/hich  chapter  deals  with  expendi- 
tures for  candidates,  include  the  committees  for  candidates  in  the 
municipal  local  election  of  November  8,  1955. 
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I  am  aware  of  my  Opinion  No.  89^  issued  December  10,  19^9> 
covering  this  subject,  but  as  I  have  pointed  out  herein,  at  that 
time  there  was  no  definition  of  the  \\;ord  "candidate"  as  now  appears 
in  Section  4501  of  the  Elections  Code,  and  hence  the  law  was  broad 
enough  to  cover  all  types  of  elections,  including  general  mvinicipal 
elections.   Since  the  amendments  of  1955  "the  requirement  of  filing 
statements  of  campaign  expenditures  by  committees  is  limited  to 
direct  primaries. 

You  are  therefore  advised  that  it  is  not  necessary  for  the 
treasurer  of  any  committee  for  the  election  of  any  candidate  on  the 
ballot  before  the  voters  at  the  election  of  November  8,  1955  to  file 
a  campaign  statement. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   THOS.  A.  TOOMEY 

Registrar  of  Voters 
167  City  Hall 
San  Francisco  2 


V/P/BJW 


Opinion  No.  IO30 
December  21  ,  1955 

SUBJECT:  HEALTH  SEHVICE  SYSTEM;  RULE  7,  SERVICE  EXTENSION  AND 
RESERVE  FUIJD,  EFFECT  AS  TO  BILLS  INCURRED  CONTRARY  TO 
ANY  PLAN;  SUPPLEMENT  TO  OPINION  NO.  IOO3. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"As  a  Director  of  the  Health  Service  Board,  and  with  its 
consent,  may  I  refer  to  your  Opinion  No.  ICO3  on  the  sub- 
ject PIEALTH  Si^RVICE  BOARD,  AUTHORITY  TO  PAY  CLAIMS  NOT  IN 
ACCORD  WITH  ANY  ADOPTED  PLAN: 

"At  the  October  meeting  the  Health  Service  Board  discussed 
the  matter  and  approved  several  claims  for  payment  from 
the  Service  Extension  and  Reserve  Fimd,  upon  the  expressed 
opinion  of  some  directors  that  the  Health  Service  rules 
provide  that  the  Board  may  use  this  fund  at  Its  discretion, 
upon  a  vote  of  two-thirds  of  its  entire  membership, 

"Section  7  of  the  Rules,  SERVICE  EXTENSION  AND  RESERVE  PUITO, 
reads  as  follows: 

'There  is  hereby  established  a  Service  Extension 
and  Reserve  Fund  for  the  purpose  of  creating  a 
reserve  to  provide  for  service  extensions  and  the 
payment  of  extraordinary  expenses  in  time  of  an 
emergency  so  declared  by  a  two-thirds  vote  of  the 
entire  membership  of  the  Health  Service  Board. 


'No  money  shall  be  expended  from  the  Service  Exten- 
sion and  Reserve  Fund  except  by  a  two-thirds  vote 
of  the  entire  membership  of  the  Health  Service  Board.' 

"May  I  have  your  opinion  as  to  whether  or  not  the  rule  as  it 
now  appears  allows  the  Health  Service  Board  to  approve  bills 
for  services  to  its  members  over  and  above  the  benefits  and 
limitations  of  Plan  I,  and  to  pay  under  any  circumstances 

I  it  ^^^  services  incurred  by  a  member  of  an  alternate  plan 
of  the  Health  Service  System  which  were  incurred  contrary  to 
the  rules  of  said  alternate  plan." 
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OPINION 


In  my  opinion.  Section  7  of  the  Rules  does  not  allow  the  Health 
Scrvico  Board  to  approve  or  pay  such  bills,  and  is  invalid. 

The  Board  has  authority  to  adopt  a  plan  or  plans  for  rendering  med- 
ical care  to  members  of  the  System  (Charter,  §172.1,  subd.  3(£i))»  end 
to  use  the  funds  of  the  System  in  pa\Tncnt  of  the  benefits  provided 
for  in  the  plans.  (§172.1,  subd.  3(t>)).    Such  plans,  of  course, 
apply  equally  to  all  members  and  entitle  them  to  equal  benefits 
under  the  same  circiimstanccs. 

If  the  Board  has  more  money  to  its  account  with  the  City  Treasurer 
than  is  required  to  cover  expenditures  called  for  by  its  plans,  it 
can  invest  the  surplus  funds  in  investments  legal  for  insurance  com- 
panies in  California.  (§172.1,  subd.  4) 

The  moneys  to  the  System's  credit  in  the  City  Treasury  are  public 
moneys.   The  Board  administers  those  moneys  as  a  public  trust.   The 
Board  has  not  been  given  power  to  pay  out  these  funds  on  behalf  of 
members  who  it  feels  need  greater  benefits  than  those  provided  by 
its  plans. 

Section  7  of  the  Rules  is  not  a  part  of  the  plans,  but  is  designed 
to  take  up  where  benefits  vmder  the  plans  leave  off,  and  to  give 
the  Board  power,  at  its  discretion,  to  pay  what  it  deems  extraordi- 
nary expenses  of  a  member  during  what  it  deems  an  emergency. 

Payments  under  Section  7  would  not  bo  a  matter  of  right,  but  of 
grace.   Although  all  members  oay  the  same  semi-monthly  contribution 
to  the  System  and  should  be  entitled  to  the  same  benefits,  the  appli- 
cation of  Section  7  might  result  in  inequality  of  treatment  of  dif- 
ferent members  \inder  the  same  circiAmstances  because  payments  under 
that  section  are  a  matter  of  discretion. 

The  Charter  does  not  give  the  Board  power  to  pay  out  its  funds  \inder 
the  circumstances  outlined  In  Section  7»   The  Board's  effort  to  con- 
fer such  power  on  itself  by  adoption  of  a  rule  is  abortive.   The  only 
rules  it  has  been  authorized  by  §172.1  to  adopt  rre  those  (1)  for 
"the  transaction  of  its  business,"  and  (2)  for  "the  granting  of  exemp- 
tions and  the  admission  to  the  system  of  persons  who  are  hereby  made 
members  thereof  rnd  such  other  officers  and  employees  as  may  volun- 
tarily become  members  of  the  system  with  the  approval  of  the  board." 
(§172.1,  subd.  3(c)). 
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A  rule  (Section  ?)  providing  for  the  giving  away  of  the  System's 
funds  in  what  it  from  time  to  time  may  feel  r.re  emergency  cases  is 
not  authorized  by  Charter  §172.1,  subd.  3(c)  or  by  §19(a). 

Power  in  a  public  board  to  expend  public  funds  must  be  conferred 
"in  clear  and  unmistakable  language."   (Minos  v.  Pol  Valle,  201  C, 
273»  287.)    Only  "clear  warrant  of  law''  will  justify  expenditures 
of  public  funds  and  any  doubt  must  be  resolved  against  the  expendi- 
ture.  (Tracy  v.  Coimty  of  Fresno,  12^  CA.  2d  52,  6C-6I),   Powers 
of  public  bodies  must  be  strictly  construed  and  any  fair,  reasonable 
doubt  resolved  against  the  existence  of  the  power.  (Harden  v. 
Superior  Court,  I44.  C,  2d  63O,  61+1).   This  is  so,  irrespective  of 
how  worthy  is  the  end  in  viev;.   Worthy  motives  cannot  confer  power. 
AS  said  in  Egan  v.  San  Francisco,   l65  C.  576,  580:   "But,  however 
worthy  the  motive,  however  advantageous  to  the  public  the  result 
sought  to  bo  attained,  it  must  always  be  remembered  that  municipal 
corporations  are  public  bodies  of  limited  powers,  and  that  the 
validity  of  their  acts  must  be  judged  by  an  examination  of  the 
charter  or  law  defining  their  powers,  rather  than  by  a  view  of  the 
purposes  or  results  of  those  acts." 

You  are  therefore  advised  that  Section  7  of  the  Rules  is  a  nullity 
and  does  not  allow  the  Board  to  approve  bills  for  services  over  and 
above  the  limitations  of  Plan  I,  or  to  pay  under  any  circi^mstances 
bills  for  services  incurred  by  a  member  of  an  alternate  plan  con- 
trary to  the  terms  of  said  alternate  plan. 

Respectfully  submitted. 


DION  R.  HOLM 
GEB/WPB  City  Attorney 


To:   I4r.  Daniel  J.  Galvin 

Director,  Health  Service  Board 
61  Grove  Street 
San  Francisco  2. 
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SUBJECT:   MUNICIPAL  RAILVJAY,  S1D2  CONDUCTOR  AND  SlOU  MOTORMAN 
AS  POSITIONS  REQUIRING  EXPERT  OR  TECHNICAL  TRAINING 
UNDER  CHARTER  SECTION  7;  RESIDENCE  REQUIREMENTS  OP 
EMPLOYEES,  WAIVER  OP 

Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as  follows: 

REQUEST 

"Section  7  of  the  Charter  provides  that  'positions 
requiring,  expert  or  technical  training  may,  on  the 
recommendation  of  the  department  head  and  the  mayor, 
and  with  the  approval  of  the  civil  service  commission 
and  the  board  of  supervisors,  be  exempted  from  the 
requirements  of  this  section.' 

"There  may  be  a  question  as  to  whether  the  classes 
involved  meet  the  qualification  'requiring  expert  or 
technical  training.' 

"It  is  respectfully  requested  that  you  render  an 
opinion  to  determine  vrhether  the  residence  requirements 
for  the  classes  S102  Conductor  and  S10l|.  Motorman  may  be 
waived  under  the  provisions  of  Section  7  of  the  Charter." 

OPINION 

Inasmuch  as  vacancies  in  the  position  SIO6  bus  operator  are 
filled  from  the  list  of  eligibles  established  from  exaiiiinations  for 
the  positions  S102  conductor  and  S10l|  motorman,  the  following  remarks 
are  intended  to  apply  as  well  to  the  bus  operator  position.  Ky 
remarks  are  not  to  be  construed  in  any  sense  as  derogatory  of  the 
subject  positions.  These  occupations  are  among  the  most  difficult 
in  our  urban  society  and,  by  and  large,  the  municipal  railway  men 
perform  their  functions  exceptionally  well  under  the  vexing  condi- 
tions of  modern  traffic. 

The  second  sentence  of  Charter  Section  7»  in  part,  provides: 

"All  employees  of  the  city  and  county  shall  be  citizens, 
and  shall  have  been  residents  thereof,  for  at  least  one 
year  prior  to  the  appointment,  unless  otherwise  specifi- 
cally provided  in  this  charter,  and  members  of  the  fire 
and  police  departments  shall  be  citizens  and  shall  have 
been  residents  of  the  city  and  county  for  at  least  five 
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years  next  preceding  appointment,  and  every  elected 
officer,  member  of  any  board  or  comraission  and  employee, 
including  members  of  the  fire  and  police  departments, 
shall  continue  to  be  a  resident  of  the  city  and  county 
during  incumbency  of  office  or  employment,  and  upon 
ceasing  to  be  such  resident,  shall  be  removed  from 
office  or  employment  .  .  .  provided,  also,  that  posi- 
tions requiring  expert  or  technical  training  may,  on 
the  recommendation  of  the  department  head  and  the  mayor, 
and  with  the  approval  of  the  civil  service  commission 
and  the  boaj?d  of  supervisors,  be  exempted  from  the 
requirements  of  this  section." 

The  iiTords  "expert  or  teclinical  training"  standing  by  them- 
selves are  incapable  of  precise  definition  and  could  be  broadly 
construed  to  include  almost  any  degree  of  training  giving  a  person 
some  skill  or  ability.   For  example,  VJebster's  New  International 
Dictionary,  Second  Ldition,  Unabridged,  of  19i|.8,  gives  these  defini- 
tions as  far  as  applicable: 

Expert  (adj.)  "1.   Taught  by  use,  practice..or  experience; 
having  facility  of  operation  or  performance  from  practice;  knovring 
and  ready  from  much  practice;  clever;  skilful;   as,  an  expert 
surgeon,  expert  in  chess  or  archery.   2.   Involving  or  displaying 
special  skill  or  knowledge;  also,  of  or  pertaining  to  an  expert;  as 
expert  advice;  an  expert  solution." 

Expert  (noun)  "1.  An  expert  or  experienced  person;  one 
instructed  by  experience;  hence,  one  who  has  special  skill  or  knowl- 
edge in  a  particular  subject,  as  a  science  or  art  whether  acquired 
by  experience  or  study;  a  specialist;  ..." 

Technical  "Of  or  pertaining  to  the  useful  or  mechanic  arts, 
or  any  science,  business,  profession,  sport  or  the  like;  specially 
appropriate  to  any  art,  science,  business,  or  the  like;  as,  technical 
training,  problems,  skill,  words." 

Training  "...  the  course  followed  by  one  who  trains  or 
submits  to  being  trained  ..." 

The  official  bulletin  published  by  the  San  Francisco  Civil 
Service  Commission  and  announcing  a  limited  tenure  exar.iination  for 
positions  S102  conductor  and  Siolj.  motorman,  and  stating  that  position 
S106  bus  operator  will  be  filled  by  assignment  from  the  list  of 
eligibles  established  "from  the  examination,"  states  the  minimum 
requirements  for  the  positions,  as  follows: 
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" MINIMUM  REQUI REI'IENTS :   Three  months  of  first-class 
paid  experience  vathin  the  last  five  years  in  the 
operation  of  busses,  street  cars,  motor  coaches,  and/or 
heavy  motor  vehicle  equipment;  and  the  possession  of  a 
current  valid  operator's  license  issued  by  the  "depart- 
ment of  ilotor  Vehicles  of  the  State  of  California,  The 
license  must  be  presented  at  the  offices  of  the  Civil 
Service  Commission  at  the  time  of  filing  the  application. 

"NOTES;  (1)  Before  assignment  to  the  duties  of 
Bus  Operator  ellgibles  v;ill  be  re- 
quired to  obtain  a  chauffeur's  license. 

(2)   In  calculating  the  period  of  time 

within  which  experience  must  have  been 
had,  service  in  the  armed  forces  vjIII 
be  excluded  unless  such  service  clearly 
included  qualifying  experience  as  stated 
above. 

"SPECIAL  REQUIREMENTS:  Lt   the  time  of  filing  the  applica- 
tion applicants  must  present  acceptable  evidence  of  reasons 
for  re.iection  by  the  armed  services  or  for  medical  discharge 
from  the  armed  forces." 

It  is  to  be  noted  that  there  is  no  requirement  of  expert 
training,  or  any  other  reference  to  the  quality  of  training:,.   Under 
a  broad  interpretation  there  is  im.plied  in  the  requirement  of 
three  months-;:-  of  first-class  paid  experience  within  the  last  five 
years  in  the  operation  of  buses,  etc.,  and  of  the  possession  of  a 
current  valid  operator's  license  issued  by  the  Department  of 
Motor  Vehicles  of  the  State  of  California,  som.e  slight  degree  of 
technical  training. 

Broad  construction  permitting  a  slight  degree  of  technical 
training  to  satisfy  the  Charter  requirements  would,  hov:ever, 
encompass  the  technical  training  required  in  some  measure  for  most 
of  the  positions  filled  by  employees  of  the  city  and  county. 


*-  The  requirement  is  increased  to  six  months  experience  in  the 

case  of  the  examination  for  permanent  appointment  to  the  subject 
positions. 
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But  it  does  not  therefore  follov  th9t  all  positions 
requiring  technical  training  in  some  degree  come  vathin  the  phrase 
"positions  requiring  expert  or  technical  training,"  in  vievj  of  the 
balance  of  the  sentence  in  vihich  those  vords  are  found.   The  opening 
clauses  of  the  sentence  are  a  positive  statement  of  lavj,  clear  and 
vmambiguous,  that  employees  of  the  city  and  county  shall  be  residents 
of  the  city  and  county.   Following  the  statement  of  the  residence 
requirement  appear  a  number  of  provisos  and  exceptions,  including 
the  one  vjith  which  we  are  here  concerned.   To  [  ive  this  exception 
the  broad  construction  made  possible  by  the  loose  definitions  involved 
in  "expert  or  technical  training''  violates  a  controlling  rule  of 
construction,  which  is,  that  no  exception  or  proviso  should  be  so 
construed  as  to  destroy  the  main  provisions  of  the  sentence  or  statute 
being  construed.  The  construction  of  a  sentence  or  r^rovlso  should 
be  adopted  that  is  consistent  i-ith  and  not  repugnant  to  the  body  of 
the  sentence  or  act  being  constru.ed,   (5C  km ,  Jur , ,  Statutes,  Sec, 
Lj-i^-O),  And  to  construe  the  Charter  as  permitting  positions  S102 
conductor  and  SlOl;  motorman  to  come  ^'ithin  the  subject  exceptions 
would  mean  that  the  vast  majority  of  city  and  county  positions  would 
also  come  within  the  exception. 

It  is  therefore  my  opinion  that  the  framers  of  the  Charter 
had  in  mind,  in  creating  an  exception  to  the  residence  requirements 
for  persons  filling  "positions  requiring  expert  or  technical  train- 
ing," those  positions  requiring  some  more  advanced  degree  of  expert 
or  technical  training  than  is  required  in  the  case  of  motormen, 
conductors  and  bus  operators. 


You  are  so  advised. 


Piespectfully  submitted. 


FJO/BJ^i 

To:   Honorable  Elmer  E,  Robinson 
Hay  or 

200  City  Hall 
San  Francisco  2 


DION  R.  HOLII 
City  Attorney 


» 
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SUBJECT:   REDEVELOPMENT  AGENCY:  VALIDITY  OF  AGREEMENT  WITH 
TO  APPLY  FOR  ZONE  CHANGE  AND,  IF  GRANTED,  TO 
APPLY  FOR  CHANGE  BACK  AFTER  CERTAIN  CONSTRUCTION 
PERMITTED  UNDER  THE  FIRST  CHANGE  OF  ZONE. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"Adolph  Hansen  and  Grace  Hamilton,  the  owners 
of  Lot  3,  in  Block  1097  in  Assessor's  Block  Book,  situ- 
ated on  the  northwest  corner  of  Broderick  and  O'Parrell 
Streets,  have  filed  an  application  to  rezone  said  pro- 
perty from  second  residential  to  commercial  use. 

"This  rezoning  is  proposed  in  order  that  Hansen, 
et  al,  may  enter  into  a  lease  with  Boas  Pontiac  so  that 
the  property  rezoned  can  be  used  for  parking  lot  purposes 
by  Boas  Pontiac. 

"This  parcel  is  within  the  boundaries  of  the 
Western  Addition  Redevelopment  Project  and  in  the  plan 
for  this  project,  it  is  proposed  that  the  property  be 
used  for  second  residential  purposes. 

"In  order  that  the  Agency  may  be  protected  both 
in  the  acquisition  of  the  property  and  the  price  to  be 
paid  therefor,  the  following  procedure  has  been  proposed: 

"1.   Owner  Hansen,  et  al,  will  stipulate  with 
Agency  that  the  market  value  will  be  based 
on  second  residential  zoning.   He  will  also 
stipulate  that  the  lease  will  be  a  year  to 
year  lease  and  will  terminate  upon  acquisi- 
tion of  the  property  by  the  Agency.  He  will 
also  stipulate  that  any  improvements  made  to 
the  land  will  not  be  reflected  in  the  pur- 
chase price. 

"2.   Owner  Hansen,  et  al,  has  filed  a  second 

application  with  the  Planning  Commission  re- 
questing a  reclassification  from  commercial 
to  second  residential. 

"3.  This  case  will  be  set  for  hearing  by  the 

Planning  Commission  after  action  is  taken  on 
the  first  application,  supposedly  three  months, 
in  order  that  parking  lot  construction  may  be 
completed. 
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"4.   The  Planning  Commission  takes  up  the 
First  application. 

"(a)  Hansen  stipulates  character  of 
development  to  be  for  commercial 
use,  limited  to  such  Improvements 
as  will  make  It  suitable  for 
automobile  parking  for  the  sole 
use  of  Boas  Pontlac. 

"(b)   If  City  Planning  reclassifies. 
It  would  be  subject  to  the 
stipulations  contained  herein. 

"5.  Boas  Pontlac  Installs  parking  lot  use, 

"6.  City  Planning  then  hears  application  to 
reclassify  to  second  residential, 

"(a)   Owner  must  have  agreed  not  to 
oppose. 

"(b)  Redevelopment  Agency  advocates 

change  on  the  basis  of  the  Western 
Addition  Pinal  Plan. 

"7.   When  and  if  this  is  approved,  the  property 
becomes  second  residential,  but  parking  lot 
use  continues  as  legal  non-conforming  use 
which  may  not  be  enlarged,  i.e.,  no  commercial 
buildings  may  be  built, 

"Will  you  kindly  render  the  Redevelopment  Agency  an 
opinion  as  to  whether  the  above  outlined  procedure  is  legal," 

OPINION 

Inasmuch  as  your  Agency  may  in  the  future  be  confronted  with 
many  requests  by  property  owners  for  special  consideration  involving 
zoning  matters  in  redevelopment  areas,  and  so  that  the  Agency  may  be 
guided  in  its  deliberations,  I  shall  generally  discuss  the  powers 
of  the  Planning  Commission  in  accepting  stipulations  in  the  re- 
classification of  property  before  answering  your  specific  request. 

Sections  4?  and  48  of  the  City  Planning  Code  (Part  II, 
Chapter  II,  Article  2,  of  the  San  Francisco  Municipal  Code)  provide 
as  follows: 

"SEC,  47.   Stipulations,   The  City  Planning 
Commission,  in  acting  on  any  application  for  reclassi- 
fication of  property  or  for  the  establishment  or  change 
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of  building  set-back  lines,  may  accept  stipulations 
in  writing  from  the  applicant  or  applicants  should 
said  requested  reclassification  or  change  be  granted, 
as  to  the  character  of  the  improvements  which  will  be 
placed  on  said  property.   Said  stipulation  shall  be 
filed  with  the  Commission,  and  any  change  in  classi- 
fication or  set-back  lines  affecting  said  property  may 
be  made  contingent  upon  the  conditions  contained  on 
said  stipulations  being  observed  by  the  applicant  or 
applicants  or  by  his  or  their  successors  in  interest, 
and  said  conditions  shall  be  included  in  any  resolution 
or  order  reclassifying  said  property  or  changing  set-back 
lines  thereon,  and  said  reclassification  or  change  shall 
at  all  times  be  and  remain  contingent  upon  the  obser- 
vance of  said  conditions,  and  no  improvements  shall  be 
constructed  thereon  in  violation  of  said  conditions," 

"SEC.  48.  Time  Limit  -  Reversion.  The  City  Plan- 
ning Commission,  in  reclassifying  any  property  or  changing 
or  establishing  building  set-back  lines  thereon,  shall 
provide  in  any  resolution  or  order  reclassifying  said  pro- 
perty, or  changing  said  set-back  lines  thereon,  that  said 
property  so  reclassified  or  changed  shall  be  usejj  for  the 
purposes  for  which  it  was  reclassified  or  changed,  within 
a  specified  period  of  time,  and  that  the  failure  to  use 
the  same  for  said  purposes  shall  cause  said  property  to 
revert  to  the  zone  or  classification  from  which  it  was 
changed." 

In  my  opinion  No.  36?,  dated  May  2,  1951^  involving  the  power 
of  the  City  Planning  Commission  to  accept  stipulations  as  to  the 
character  of  improvements  in  connection  with  reclassification  of  pro- 
perty and  providing  for  automatic  reversion  tr   its  former  classifica- 
tion in  the  event  condemnation  proceedings  were  instituted  under  the 
Redevelopment  Law,  I  advised  as  follows: 

"The  City  Planning  Commission  has  only  such 
power  in  accepting  stipulations  from  an  applicant, 
as  a  condition  to  the  rezoning  of  property,  as  has 
been  specifically  delegated  to  it  by  the  Board  of 
Supervisors.   (See  Allen  v.  McKinley,  l8  Cal.  (2)  697^ 
705  where  the  court  said  ' such  commissions  have  only 
such  powers  as  are  conferred  upon  them. ' ) 

"It  will  be  noted  that  under  Section  47  of  the 
City  Planning  Code  (supra)  the  City  Planning  Commission 
in  granting  an  application  for  the  rezoning  of  property 
may  accept  stipulations  in  writing  from  the  applicant 
should  the  Commission  grant  the  requested  reclassifica- 
tion or  change,  as  to  the  character  of  the  improvements 
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which  will  be  placed  on  the  property.   The  section  fur- 
ther  provides  that  the  reclassification  shall  remain  con- 
tingent upon  the  observance  of  the  conditions  agreed  upon 
by  the  applicant  and  that  no  improvements  shall  be  con- 
structed in  violation  of  said  conditions.  Section  47  of 
the  City  Planning  Code  (supra)  is  the  only  section 
authorizing  the  City  Planning  Commission  to  reclassify 
property  subject  to  conditions  agreed  upon  by  the  appli- 
cant, and  the  only  conditions  which  may  be  required  of  the 
applicant  under  said  Section  47  are  as  to  the  character  of 
the  improvements  which  will  be  placed  on  the  property. 
There  is  no  provision  in  the  City  Planning  Code  (supra)  or 
in  any  ordinance  or  statute,  which  would  authorize  the 
City  Planning  Commission  to  exact  any  other  agreement  from 
the  applicant  as  a  condition  to  the  reclassification  of 
property.  There  is  also  no  provision  in  the  City  Planning 
Code  (supra)  or  in  any  other  ordinance  or  statute,  which 
would  authorize  the  Commission  to  require  the  applicant  to 
agree  that  should  the  property  after  reclassification  be 
subject  to  condemnation  proceedings,  that  the  parcel  would 
thereupon  revert  to  its  prior  classification. 


"Section  48  of  the  City  Planning  Code  (Part  II, 
Chapter  II,  Article  2,  San  Francisco  Mimicipal  Code) 
authorizes  the  City  Planning  Commission  to  provide  in  any 
resolution  or  order  reclassifying  property  that  the  said 
property  shall  be  used  for  the  purposes  for  which  it  is 
reclassified  within  a  specified  period  of  time,  and  that 
the  failure  to  use  the  same  for  said  purposes  shall  cause 
the  property  to  revert  to  the  zone  or  classification  from 
which  it  was  changed.   This  is  the  only  provision  authoriz- 
ing the  City  Planning  Commission  to  provide  for  an  auto- 
matic reversion  of  property  to  the  zone  from  which  it  was 
reclassified.  The  City  Planning  Commission  has  therefore 
no  power  to  provide  for  the  automatic  reversion  of  the  zone 
of  real  property  other  than  is  authorized  by  said  section 
48. 


"The  authority  of  the  City  Planning  Commission  to 
accept  voluntary  stipulations  from  an  applicant  is  governed 
by  Section  47  of  the  City  Planning  Code,  supra,  and  is 
limited  to  stipulations  'as  to  the  character  of  the  im- 
provements which  will  be  placed  on  said  property.'   The 
scope  of  the  power  of  the  City  Planning  Commission  under 
this  provision  must  be  viewed  in  the  light  of  the  purposes 
of  the  zoning  law  and  only  such  stipulations  as  are  within 
the  purposes  of  the  zoning  ordinance  generally  may  be 
accepted. 
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"Your  request  here  Is  based  upon  the  possibility 
that  at  some  uncertain  date  In  the  future  an  area  of  the 
City  may  be  acquired  by  a  public  agency  through  eminent 
domain,  and  your  thought  Is  therefore  to  regulate  by 
voluntary  stipulation  under  Section  4?  of  the  City  Plan- 
ning Code  the  type  of  Improvements  to  be  placed  thereon 
so  as  to  keep  the  amount  of  money  which  may  have  to  be 
paid  by  the  public  agency  at  a  future  date  for  the 
acquisition  of  said  land  at  a  minimum.   While  the  idea 
of  the  City  Planning  Commission  in  this  regard  is  commen- 
dable, the  scope  of  its  power  cannot  be  governed  by  this 
desired  end,  but  must  be  limited  by  the  general  purposes 
of  the  zoning  law, 

"With  this  in  mind,  it  is  my  opinion  that  the 
power  of  the  City  Planning  Commission  to  accept  stipu- 
lations as  to  the  'character  of  the  Improvements'  as  a 
condition  to  granting  a  change  of  classification,  would 
authorize  the  Commission  to  accept  stipulations  as  to 
the  story  height  and  the  type  of  construction  (Class  A, 
etc.).   These  matters  are  definitely  within  the  scope 
of  regulating  the  'character  of  improvements.'" 

On  March  16,  19^4,  my  predecessor,  Mr,  John  J.  0''Toole,  had 
occasion,  in  Opinion  No.  3564,  to  Interpret  the  legality  of  the 
practice  of  the  Planning  Commission  of  deliberately  creating  non- 
conforming uses  in  certain  areas  where  such  uses  were  in  the  opinion 
of  the  Commission  not  degradatory  to  the  district  and  without  creat- 
ing a  spot  zone  with  uncontrolled  use  for  all  time.   In  this  opinion 
it  was  pointed  out  that  the  zoning  ordinance  had  express  provisions 
for  eliminating  "non-conforming  uses"  as  quickly  as  possible.   (Sec. 
9,  Art.  1,  Chapt.  II,  Part  II  of  the  San  Francisco  Municipal  Code.) 

The  spirit  of  our  zoning  ordinance,  as  well  as  others  through- 
out the  land,  is  to  restrict  and  eliminate  "non- conforming  uses,  not 
to  Increase  or  deliberately  create  them."  Wilson  v.  Edgar,  64  Cal. 
App.  654. 

In  my  opinion  No.  4l3  dated  August  2,  1951,  I  advised  that 
Section  4?  of  the  City  Planning  Code  authorizes  the  City  Planning 
Comjtiisslon  to  accept  stipulations  as  to  the  "character  of  the  im- 
provements" to  be  placed  on  the  property.  No  authority  is  granted 
in  said  section  or  in  any  other  section  of  the  City  Planning  Code 
to  the  City  Planning  Commission  to  exact  or  accept  stipulations  as 
to  the  use  to  which  the  property  is  to  be  placed. 

Also, in  my  opinion  No.  36,  dated  June  24,  1949,  I  advised, 
"Any  designation  of  the  particular  use  on  the  application  for  a 
change  in  zoning  classification  cannot  be  considered  as  a  stipula- 
tion on  the  part  of  the  applicant  that  the  property  will  be, used 
solely  and  always  for  the  particular  use  designated.   The  ruling  of 
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the  Commission  must  either  approve  or  disapprove  the  proposed 
change  in  zoning  classification  and  if  approved  the  property  may 
thereafter  be  put  to  any  use  permitted  in  the  new  zone  classifica- 
tion." 

With  reference  to  your  specific  request  as  to  whether  the 
procedure  outlined  above  is  legale  you  are  advised  as  follows: 

1.  The  owners  of  the  property,  Mr.  Hansen,  et  al,,  may  enter 
into  an  agreement  with  the  Agency  in  consideration  of  the  Agency  not 
opposing  their  application  to  rezone  the  property  from  second  resi- 
dential to  commercial,  that  the  market  value  of  the  property  when 
acquired  by  the  Redevelopment  Agency  shall  be  determined  on  the  basis 
of  the  usage  as  second  residential,  that  any  improvements  made  to  the 
land  will  not  be  reflected  in  the  purchase  price  and  that  the  lease 
referred  to  will  be  on  a  year  to  year  basis  and  shall  terminate  upon 
the  acquisition  of  the  property  by  the  Agency.   In  this  connection, 
you  are  cautioned  that  any  such  agreement  will  only  be  binding  upon 
Mr.  Hansen,  et  al,  the  ovmers  of  the  property,  and  will  not  be  bind- 
ing on  any  purchaser  of  the  property  from  Mr.  Hansen,  et  al.,  in  the 
event  they  should  dispose  of  said  property. 

2.  In  acting  upon  the  application  of  Mr.  Hansen,  et  al,,  to 
rezone  the  property  from  second  residential  to  commercial  use,  the 
Planning  Commission  must  consider  and  determine  the  matter  on  the 
basis  of  all  the  facts  before  it. 

As  stated  herein.  Section  4?  of  the  City  Planning  Code 
authorizes  the  Planning  Commission  to  accept  stipulations  in  writing 
as  to  the  character  of  improvements  which  will  be  placed  on  the  pro- 
perty.  No  authority  Is  granted  in  said  section  which  would  authorize 
the  City  Planning  Commission  to  exact  or  accept  stipulations  as  to 
the  use  to  which  the  property  is  to  be  placed.   Consequently,  the 
City  Planning  Commission  could  not  accept  a  stipulation  that  the 
property,  if  reclassified,  is  to  be  used  solely  as  a  parking  lot  for 
the  Boas  Pontlac  Company.   Certain  stipulations  as  to  the  character 
of  Improvements  may  be  accepted,  the  nature  of  which  would  prevent 
the  property  from  being  used  for  any  other  purpose  but  parking. 

3.  It  appears  that  the  steps  as  outlined  in  your  numbered 
paragraphs  2,  3,  5,  6,  and  7  contemplate  that  the  second  application 
to  reclassify  the  property  from  commercial  to  second  residential 
would  be  filed  at  the  same  tine  as  the  first  application  to  reclassi- 
fy the  property  from  second  residential  to  commercial,  or  in  any 
event  before  the  first  application  is  acted  upon.  There  is  no 
authority  in  the  Planning  Code  which  would  permit  the  acceptance  by 
the  Planning  Commission  of  such  second  application  until  the  first 
application  had  been  acted  upon.   The  Planning  Commission  may  only 
accept  an  application  to  reclassify  property  from  the  presently 
existing  district.   In  addition  it  appears  from  the  steps  as  out- 
lined that  the  Planning  Commission  would  be  committing  themselves 
beforehand  as  to  the  outcome  of  the  action  to  be  taken  by  such 
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Commission  before  or  at  the  time  an  application  has  been  filed. 
Such  commitment  would  be  improper.   The  Commission  should  make  no 
determination  on  an  application  for  reclassification  of  property 
until  all  of  the  facts  and  evidence  have  been  presented  at  the  hear- 
ing on  said  application. 

However,  there  is  nothing  in  the  City  Planning  Code  which 
would  preclude  the  owner,  after  the  first  application  has  been 
approved  and  the  improvements  constructed,  from  filing  a  second 
application  to  rezone  the  particular  parcel  in  question  from  com- 
mercial to  second  residential.   I  should  point  out  to  you,  though, 
that  there  is  no  way  in  which  the  owner  In  advance  can  be  committed 
to  the  filing  of  the  second  application.   If  such  second  applica- 
tion is  in  fact  filed,  the  City  Planning  Commission  would  then  have 
to  consider  the  said  application  on  its  merits  and  determine  its 
action  accordingly.   As  pointed  out  above,  the  City  Planning  Com- 
mission could  not,  in  advance  of  the  hearing  of  the  said  application, 
commit  Itself  to  act  upon  it  in  any  particular  manner. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney 


TO:   EUGENE  J.  RIORDAN,  Director, 

Redevelopment  Agency  of  the 
City  and  County  of  San  Francisco 
512  Golden  Gate  Avenue,  San  Francisco  2 
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Opinion  No.  IO33 
December  30,  1955 

SUBJECT:  ELIMINATION  OP  EXISTING  OFF-STREET  PARKING  SPACE,  EFFECT 
OF  ORDINANCE  NO.  9391. 

Dear  Sir: 

Your  request  is  before  me  as  follows: 

REQUEST 

"The  Department  of  City  Planning  would  appreciate  your 
opinion  as  to  whether  Ordinance  No.  9391  can  be  inter- 
preted to  prohibit  the  elimination  of  an  existing  off- 
street  parking  space. 

"The  department  is  in  receipt  of  a  Building  Application 
No.  180727  which  the  applicant  proposes  to  eliminate  the 
existing  off-street  parking  space  in  a  one  family  dwell- 
ing and  use  this  parking  space  for  an  office. 

"The  premises  are  located  in  a  Commercial  District," 

OPINION 

It    is   my  opinion  that   Ordinance   No.   9391  may  not  be    interpreted  to 
prohibit   the    elimination   of  an  existing  off-street   parking   space. 

The   plain   language    of   the    ordinance    is   that    its  requirements    are   to 
apply  only  to    "dwelling  units  hereafter   constructed."      The   proposed 
construction  here   involved   is   an   office   and  may  not  be   construed   as 
a   "dwelling  \inlt,"  under  the   definition  given  that  phrase   In  the 
ordinance  • 

You  are   therefore   advised   accordingly. 

Respectfully   submitted. 


DION  R.    HOLM 
RJR:TJB  City  Attorney 


To:   Mr.  Paul  Opperraan 

Director  of  Planning 

100  Larkin  Street 

San  Francisco  2,  California 
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